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CLAIMANT:
EMPLOYER:




DAISY R BOWSER
FEDERAL EXPRESS CORP

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Daisy R Bowser
Cheryl Roethemeier

Irma Ruiz


James Peters

ESD APPEARANCES:


None


CASE HISTORY

The interested employer, Federal Express Corp., appealed from a July  6, 2005 determination that held the disqualifying provisions of AS 23.20.379 do not apply to  Ms. Bowser’s separation from work. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Bowser worked for this employer as a package sorter. The work began for  Ms. Bowser in July 1997 and ended with her termination. Her last day worked was on about July 15, 2005.

On June 3, 2005, Ms. Bowser's lead worker directed her to sort document bags. She did so. Ms. Bowser complained that the team lead was "nit picky" with her and showed favoritism by making her do tasks without help, while he and his friends stood around and watched. 

The facts concerning the last incident were disputed.  According to Ms. Bowser she had sorted document bags all day and was waiting for the last four bags of documents to come along on the conveyor belt. When two of them came she went over and picked them up. When she came back her lead had summoned the sort manager (apparently because he felt she was not working fast enough), Ms. Ruiz, and both of them were standing together waiting for Ms. Bowser. She came over and a discussion followed with solely Ms. Ruiz. Ms. Bowser contended she had not conversed at all at this point with her lead, had not yelled at him, and had not pointed a finger at him. 

Ms. Ruiz describes a different scenario. She testified that she walked up to a discussion between Ms. Bowser and her team leader where Ms. Bowser was pointing her finger at her team leader's face and yelling at him that she was going to get back at him for setting her up. Apparently, Ms. Bowser had felt that the lead had angered Ms. Bowser just when Ms. Ruiz was present. Ms. Ruiz further described Ms. Bowser's body language as disrespectful, and that the team leader had told her that Ms. Bowser would not listen to him.           Ms. Bowser did not use profanity either with her team leader or Ms. Ruiz.
Eventually, Ms. Ruiz asked Ms. Bowser to discuss the matter and to file a written report of the incident. Ms. Bowser refused to comply with this request, and instead brought the matter to Mr. Peters, a senior manager.  On June 21, 2005, Ms. Bowser was notified that she was being terminated for insubordination (Exhibit 1, page 3).

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the       insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. In re Cantrell, Comm. Decision No. 9225160, June 30, 1992.  However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination.
The Appeal Tribunal weighs evidence as a part of the hearing process. In this case there are two versions of the exact same event, both versions given, through first hand testimony. The Appeal Tribunal chooses the employers version because it is more credible that Ms. Bowser, who felt picked on, would feel as though she was being singled out for unfair treatment and yell at her team leader and point her finger.  Plus, Ms. Bowser was less then cooperative with Ms. Ruiz when she intervened in the situation. 
The Appeal Tribunal holds that Ms. Bowser's actions in yelling and pointing her finger at her team leader were insubordinate and defiant of his authority. Furthermore, Ms. Bowser defied the authority of Ms. Ruiz when she refused to discuss the matter or write the incident in a report as requested. The resulting termination of Ms. Bowser from her employment was for insubordination and for a substantial breaches of an employer directive and therefore must be considered to be against the best interests of the employer. A disqualification was in order.

DECISION
The July 6, 2005 determination is REVERSED. Ms. Bowser is denied benefits beginning with the week ending June 25, 2005 through the week ending     July 30, 2005. Her maximum payable benefits are reduced by three weeks and she may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 1, 2005.
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Hearing Officer

