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The employer timely appealed a July 21, 2005 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.

FINDINGS OF FACT

Ms. Rebitzke worked for the employer as a full-time First Assistant Manager, whose duties included performing sales duties, preparing bank deposits, stocking product, protecting the product, and training/supervising staff. She began work in July 1998 and last worked for the employer June 16, 2005. Her final pay rate was $15.50 per hour. Her final assignment was located in Anchorage, Alaska, at the Dimond Center mall. 
Ms. Knighton, Ms. Rebitzke’s District Manager for Alaska, received the authorization to terminate Ms. Rebitzke’s employment on or about June 15, 2005. She decided to wait to inform Ms. Rebitzke of the termination until after Ms. Rebitzke returned from her vacation on June 28, as Ms. Knighton did not want to “ruin” Ms. Rebitzke’s time off.

Ms. Rebitzke’s employment was terminated on June 28, 2005 for two incidents of violation of the employer’s “Loss Prevention Program” policy (exhibit 11): 
1) at some point in May 2005, Ms. Rebitzke left the store premises in pursuit of a shop lifter, without following the five elements required for shoplifting apprehensions and leaving the store without any member of management on duty, and 2) on May 25, 2005, Ms. Rebitzke called security regarding a suspected shoplifter without following the five elements required for shoplifting apprehensions. 

The five elements to making a shoplifting apprehension, which are located in a handbook in each store, are to:

1) see the customer enter the store or approach the merchandise area;

2) see the customer select the merchandise;

3) see the customer conceal the merchandise;

4) maintain uninterrupted observation of the customer until s/he reaches the point of exit in the store; and 
5) allow the customer to exit the store before making the apprehension.

Ms. Knighton maintains she warned Ms. Rebitzke verbally several times after reporting shoplifting apprehension incidents over the past “couple of years.” She has no exact dates on which the warnings were given or what the specific content of each warning was.

It took some time to make the decision to end Ms. Rebitzke’s employment for several reasons: Ms. Knighton had a difficult time getting statements from those workers involved in the incidents; she had to pass the information to the Human Resources (HR) personnel; and finally HR had to make the decision to terminate Ms. Rebitzke’s employment. Ms. Knighton’s only other part in the termination was to tell Ms. Rebitzke’s of HR’s termination decision.
Ms. Rebitzke argues that she did nothing different during the two May 2005 incidents than she had done many times before in her employment. She argues further that Ms. Knighton had, herself, sent Ms. Rebitzke out of the store many times to try to apprehend a shoplifter or to get a shoplifter’s license plate number. She denies being warned about pursuing shoplifters other than being told by Ms. Knighton that she “shouldn’t do that” in a casual manner.
Ms. Rebitzke contends there was a difference in the way the May 2005 incidents were handled, as opposed to the way in which all of the incidents of this type were previously handled. Ms. Knighton insisted that Ms. Rebitzke handwrite a statement for each incident in May, which was unusual. Normally Ms. Rebitzke simply reported these types of incidents verbally to Ms. Knighton.
Ms. Knighton admitted that she did send Ms. Rebitzke out of the store to pursue shoplifters but only until she went to intensive loss prevention training.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:

(a)

An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

Given that Ms. Knighton, herself, sent Ms. Rebitzke out of the store in pursuit of shoplifters on many occasions, the Tribunal concludes this was condoned behavior that set the standard for Ms. Rebitzke to follow. Thus, her actions in May 2005 were not insubordination and do not rise to the level of misconduct. Accordingly, the determination under appeal will not be changed.
DECISION
The determination issued on July 21, 2005 is AFFIRMED. Benefits are allowed under AS 23.20.379 for the week ending July 2, 2005 through the week ending August 6, 2005. The maximum benefit entitlement is not reduced by three weeks. Further, the claimant may be eligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 8, 2005.
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