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CASE HISTORY

The claimant timely appealed an August 1, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Kaase worked for the employer as a full-time Forestry and Fire Technician. He began work on June 5, 2000 and last worked for the employer July 11, 2005. His final pay rate was $29.81 per hour, and the work was located in Bethel, Alaska. 
For the summer season, Mr. Kaase hired a temporary worker, believing she had the required global positioning system (GPS) experience. He later found her experience to be inadequate and requested training for her in Anchorage. 

On May 26, Mr. Kaase discovered that the travel request (TR) he had submitted to his direct supervisor, Ms. Jacobsson, the Director of Realty, had not yet been approved. It was important for Mr. Kaase to have the travel authorized that day because the worker’s travel arrangements had yet to be made for the June 1 through June 3 training. The next training would have been at the end of June. 
On May 26, Mr. Kaase requested approval for the TR of Ms. Douville, who was the acting Director of Realty at that time, as Ms. Jacobsson was traveling on personal business. Ms. Douville told Mr. Kaase she had no authority to approve the TR but would try to contact Ms. Jacobsson about it. Ms. Douville had no success in contacting Ms. Jacobsson. 

Periodically throughout the day on May 26, Mr. Kaase asked Ms. Douville and Ms. Jacobsson’s administrative assistant if the TR had yet been approved. The administrative assistant and Ms. Douville later complained to Ms. Jacobsson that Mr. Kaase’s behavior in asking them about the TR’s approval made them feel very uncomfortable. Because of the timeframe involved in the matter, 

Mr. Kaase went to the president of the organization for the TR approval.
Ms. Jacobsson felt Mr. Kaase had not followed the chain of command in the May 26 matter. Ms. Jacobsson did not know why Ms. Douville told Mr. Kaase that she did not have the authority to approve his TR, as she had all of the responsibilities Ms. Jacobsson, herself, had when in that position. Mr. Kaase argued that because his supervisor was not available, Ms. Douville would not approve the TR, and the president was going to leave on a trip on May 27, he had no choice but to seek approval for the TR from the president, considering the tight timeframe to get the worker to her training.

On June 30, after being denied travel to what he strongly believed was an important regional meeting, Mr. Kaase went to the vice president (VP) of the organization to complain about the difficult working relationship between himself and Ms. Jacobsson. He did not meet with the VP to ask for an intervention on his behalf with Ms. Jacobsson or to ask that her decision be overridden. Mr. Kaase shared with the vice president, as an example of the difficult relationship, Ms. Jacobsson’s denial of his regional meeting TR. The VP suggested that Mr. Kaase write Ms. Jacobsson a memo asking her to reconsider the denial, which Mr. Kaase did. His memo caused Ms. Jacobsson to become upset, as she felt Mr. Kaase had again not properly followed his chain of command. Ms. Jacobsson did not ask what Mr. Kaase and the VP discussed.
On July 11, 2005, Ms. Jacobsson terminated Mr. Kaase’s employment for being insubordinate in allegedly failing to follow the chain of command on two separate occasions (May 26 and June 30) and for displaying allegedly hostile behavior in the workplace on May 26.

Mr. Kaase had been counseled in his February 2, 2005 performance evaluation that he should make improvements in following his chain of command and in not displaying hostile behavior in the workplace. 

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:

(a)

An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

 …

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part with regard to insubordination:

We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. In re Cantrell, Comm. Decision No.9225160, June 30, 1992. However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination. 

Mr. Kaase had a good reason for going outside his chain of command on 
May 26. He was concerned about a tight travel deadline for the new worker, and he had first gone to Ms. Douville, who would not approve the TR, although she had full authority to do so. Therefore, his May 26 action in going to the president does not rise to the level of misconduct.
Based on the evidence presented surrounding the June 30 incident, Mr. Kaase did not fail to use his chain of command. His sworn statement is that he was only complaining to the VP about his supervisor’s actions, not attempting to have the supervisor’s decision overridden. Therefore, Mr. Kaase’s actions do not constitute insubordination.

Based on the above, Mr. Kaase is not guilty of the alleged insubordination.

Regarding the matter on May 26 of Mr. Kaase’s alleged hostile behavior, his persistence in obtaining approval for the new worker’s TR is understandable, again considering the tight timeframe in which he was working to arrange for the new worker to go to out-of-town training. Given that Mr. Kaase was not immediately discharged for his alleged hostile behavior on or near May 26, the Tribunal can only conclude that his behavior was not hostile and thus did not rise to the level of misconduct. Accordingly, the determination under appeal will be reversed. 
DECISION
The determination issued on August 1, 2005 is REVERSED. Benefits are allowed under AS 23.20.379 for the week ending July 16, 2005 through the week ending August 20, 2005, if Mr. Kaase was filing and was otherwise eligible. The maximum benefit entitlement is not reduced by three weeks. Further, the claimant may be eligible for the receipt of future extended benefits.



APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 7, 2005.








Diane Reeves, Hearing Officer
