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CASE HISTORY

The employer timely appealed the August 4, 2005 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Schmidt worked for the employer, during the period July 14, 2004 through March 10, 2005. He earned $35.25 per hour for full-time work as a journeyman electrical lineman. He was discharged on April 10, 2005 for falsifying his employment application.

Mr. Schmidt was dispatched from his union in Anchorage to work for the City of Seward. As he was getting ready to go home after his first day of work, he was asked to complete an Employee Health Questionnaire. The second page of the questionnaire asked for a list of surgeries, illnesses or injuries, and the names and addresses of the hospital or physician.

Mr. Schmidt wrote “N/A”. 

The questionnaire also asks the following yes/no questions:

· Do you have a disability requiring accommodation?

· Do you have any condition that may require a special work assignment?

· Have you ever been advised to have a surgical operation or medical treatment that has not been done?

· Have you ever filed for compensation or received benefits as a result of an occupational injury or accident?

· Have you ever received a partial disability? _______%

Mr. Schmidt answered no to all of the questions except for the last question, which he left blank. 

On March 10, 2005, Mr. Schmidt hurt his right shoulder on the job. He required surgery on the shoulder and was unable to work until July 11, 2005. He filed a worker’s compensation claim.

In the processing of the workers’ compensation claim, it was discovered that Mr. Schmidt had prior injuries to his right shoulder in 1993 and 1996. Both of those injuries were work related and resulted in surgical procedures. 

Mr. Schmidt filed for and received workers’ compensation for both incidents.

When Mr. Schmidt’s health questionnaire was examined it was discovered that he had failed to report his shoulder problems as well as six other injuries. The reasons he gave for not answering the questions fully or truthfully are:

1. He was irritated at getting the questionnaire at the end of the day when he was tired and wanted to go home. 

2. He did not like the engineer who gave him the form to complete. 

3. He did not believe that the employer had a right to know what his illnesses and injuries were in the past. 

4. He thinks the questions are illegal although he does not know what law would prevent this.

5. He had been released to work by the doctor.

If the employer had given Mr. Schmidt the form to fill out at the beginning of the day he would have answered the questions correctly. He did not know why he had to fill out that form. All of his previous jobs required him to get a full physical with a complete set of x-rays. He believes that it is important to have a full physical before you start working; “it is necessary for my line of work” because the job is strenuous. If he had been required to see a doctor he would have told him about his past injuries and surgeries, but he thought it was none of his employer’s business.

Mr. Schmidt was, at the time of completing the health questionnaire, still receiving medical treatments in the form of cortisone shots for his shoulder. Mr. Schmidt cannot remember any of the dates that he received cortisone shots except that he knows that he had one in August of 2004. He received disability/impairment ratings for his shoulder but he does not remember what the percentages of the ratings were. 

The certification at the bottom of the health questionnaire that Mr. Schmidt signed on July 12, 2004 reads as follows:

I have completed this form to the best of my recollection and understand that any omissions or falsifications may result in denial of any subsequent worker’s compensation claims that might be pertinent to such data. I further understand that falsification on this form may result in termination of my employment with the City of Seward. 

On April 14, 2005, Mr. Schmidt was sent a notice of employment termination advising him that he was no longer employed by the City of Seward because he had not disclosed information regarding prior injuries to his right shoulder when he completed his Employee Health Questionnaire during his hiring procedure.

Mr. Schmidt believes that he completed a job application for the City of Seward that asked him about injuries, and he states that he listed multiple shoulder surgeries on that form. The City of Seward states that he did not complete an application because he was hired as a National Electrical Contractors Association (NECA) temporary employee through the union dispatcher in Anchorage, and that NECA employee’s do not complete applications. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)  
"Misconduct connected with the insured worker's work" as        used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

The Employment Security Division’s Benefit Policy Manual, Section MC 140, provides in part:

Although any falsehood may be ethically wrong, not every falsehood is misconduct in connection with the work. To be misconduct, the falsehood must affect some aspect of the work or work situation and must harm the employer's interest or breach an obligation to the employer.

In addition, willful falsification must be distinguished from inadvertent misrepresentation. A worker may make a wrong statement that is not misconduct, even though the employer's interest is injured. For example, a commission salesman may inflate a sales total by a simple error in addition. Only if the worker's action is willful is it misconduct…

A worker who willfully falsifies a material and reasonable request for information on a work application has acted against the employer's interest and is guilty of misconduct in connection with the work.
The Tribunal must decide whether the claimant knowingly and willfully withheld material information from his employer.

The questions on the health questionnaire are clear and unambiguous. 

Mr. Schmidt’s contention that he chose not to answer the questions truthfully or completely because he believed his employer did not have the right to know about his general health and physical capabilities is not credible. It is in direct conflict with his later statement that full physical examinations by his other employers were necessary because his line of work is so physically strenuous.  

Mr. Schmidt does strenuous work out in the field. In addition, he works with electricity, which can be very dangerous. The employer is responsible for keeping their employees safe. It is important for the employer to be aware of any physical limitations of employees so that they can refrain from assigning tasks that could cause a safety issue for the employee or others in the area.

Mr. Schmidt’s diminished credibility, as well as the preponderance of evidence, indicates he knew he should have reported his previous surgeries and medical history and that he willfully falsified and withheld material facts on his job application. This is clearly against the employer’s best interests.  Therefore misconduct in connection with the work is established. 

DECISION
The determination issued on August 4, 2005 is REVERSED. Benefits are denied for the weeks ending April 16, 2005 through May 21, 2005. 

Mr. Schmidt’s maximum benefit entitlement is reduced by three weeks. Further, he may not be eligible for the receipt of future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 21, 2005.
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Hearing Officer
