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CASE HISTORY

Mr. Hensley timely appealed a determination issued on August 17, 2005 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Hensley began work with Northway Barber Shop in 2003. He was discharged in January 2005 for failing to call in or show up to work. He was rehired on January 18, 2005. He worked full-time as a hairdresser. He was paid on a commission basis. He received fifty-five percent commission for haircutting, sixty percent for chemicals and ten percent on products. Mr. Hensley was discharged from work on July 25, 2005.

On July 25, the owner, Mrs. Izzo, reprimanded Mr. Hensley for using too many towels and continuing to leave the towel cabinet open. She also was upset because he was in the process of redoing a haircut on a man that he had just cut two weeks ago and she thought that he was not going to charge him for it.

Mr. Hensley thought that Mrs. Izzo was in a bad mood because of something her husband had done. He said, “What did Victor do to make you mad. He’s a f---ing mean old, grumpy man. He’s f---ing mean to me too.” Mr. Hensley meant to be consoling. However, Mrs. Izzo was angry that Mr. Hensley would call her husband names, especially in front of customers.

Mrs. Izzo called her husband, who is the manager and co-owner, and told him that he needed to come down to the shop. The shop was very busy, so the owners decided that they should wait until after hours to approach Mr. Hensley so that there would not be a scene in front of customers.

At 8:30 p.m. they confronted Mr. Hensley. Mrs. Izzo was very upset that 

Mr. Hensley would be so disrespectful, especially in front of customers. Both 

Mrs. Izzo and Mr. Hensley raised their voices. Mr. Izzo told them to calm down. Mrs. Izzo calmed down, but Mr. Hensley became physically agitated. He continued to argue and would not stop to hear what the owners had to say. After several unsuccessful attempts to try to get Mr. Hensley to listen, Mrs. Izzo told 

Mr. Hensley he was fired and to go home. 

Mr. Hensley contends that he was not unduly upset during the discussion and he does not know why Mrs. Izzo would discharge him. He states that he was not standing and stamping his feet as the owners contended but was sitting, although he may have been banging his hands.

The employer contends that by law the towel cabinet doors need to be kept closed to keep the towels clean. Mr. Hensley’s excuses for not shutting the cabinet doors were that he went in there often, and that the towel cabinet did not need to be closed. In other places where he worked, the towel cabinets did not even have doors. Mr. Hensley had been warned many times to keep the cabinet doors closed.

Mr. Hensley uses a lot of towels because he always washes a customer’s hair before cutting it. The owner states that her shop is a barbershop not a beauty salon and that washing hair costs extra. This was not the first time the employer had spoken to Mr. Hensley about using too many towels each day.

Mr. Hensley did not raise his voice during the hearing. However, he did have trouble controlling himself. He had to be asked numerous times to stop interrupting because it was not his turn to speak.

During the hearing, Mr. Hensley mentioned that he worked for a few days with another barbershop. He stated that he did not report that information to the Anchorage claims center because he did not get paid. That issue is not before the Tribunal.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)      was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that.” Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
Although Mr. Hensley made derogatory remarks regarding Mr. Izzo, the discharge came about because the owners were unable to calm Mr. Hensley down and stop his arguing so they could discuss his behavior with him. They wanted to discuss not only his disrespectful comments, but also his failure to obey specific instructions, such as closing the cabinet doors and using fewer towels. The employer’s requests were reasonable. Mr. Hensley’s refusal to listen, argumentative behavior, and continual disregard of the requests made by his employer constitutes misconduct in connection with the work. 

There is no evidence that a determination was made on Mr. Hensley’s work and earnings from services he performed sometime after his employment with Northway Barber Shop had ended. This matter must be investigated by the Anchorage Unemployment Insurance Claims Center.

DECISION
The determination issued on August 17, 2005, is AFFIRMED. Benefits are denied for the weeks ending July 30, 2005 through September 03, 2005. Mr. Hensley’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.

The issue of work and earnings under AS 23.20.360 is REMANDED to the Benefit Payment Control Unit for investigation and issuance of a determination, if necessary.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 22, 2005
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