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CASE HISTORY

The employer timely appealed a determination issued on August 11, 2005 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Hattie worked as a cashier from April of 2003 through July 20, 2005. She worked part-time and her rate of pay of was $10.05 per hour. When Ms. Hattie was working for the employer, she was still living at home with her parents and her sister. 

On June 17, 2005, Ms. Hattie, her mother, and her sister used her employee discount card when buying some items. The cashier who processed the items was a coworker of Ms. Hattie but not a personal friend. Since it was a double discount day and the three purchases were made in a row, the loss prevention unit picked Ms. Hattie for an audit.

The surveillance tapes were reviewed and Ms. Hattie was called in for questioning. She was advised that her card was only to be used for herself, dependents living with her or a spouse living with her. At that point, she realized she had been wrong to use her card the way she did and admitted her error.

Ms. Hattie had understood she was allowed to use her card for her immediate family. As a young person still living at home, she assumed “immediate family” meant her mother, father, and siblings. She admitted to having used the card to purchase items with her family on several holiday occasions. She had never been told that she was not allowed to do so. She does not remember getting any “instructions” on how to use the card other than when she was first hired.

Employees are supposed to sign statements every year regarding the use of their employee card. However, the employer was unable to find any copies of these statements in Ms. Hattie’s personnel file. 

According to the employer, if Ms. Hattie had asked the cashier to ring up all of the items together, paid for it herself, and then had her sister and mother pay her back, she would not have been in trouble. She was discharged on July 20, 2005 because she had the cashier ring up the items separately and her mother and her sister paid for their purchases at the point of sale. 

Exhibit 1, page 3 of 9, is a letter from the Employer’s Unity, Inc. who represents the employer. In that letter it states, “Only immediate family members like spouse or live in friends or the employee’s children that are living with the employee, are allowed to receive the employee discount.” The employer testified that their representative misunderstood their policy. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There is no argument that Ms. Hattie improperly used her employee discount card and the Tribunal does not dispute the employer’s ability to discharge employees who fail to or cannot meet certain company standards. However, Ms. Hattie’s forthright testimony that she understood that it was okay to use her card for immediate family members is credible. 

If she thought she was violating policy, it is unlikely that she would have gone to a cashier that she did not know well and used her card three times in a row with her mother and sister clearly paying for their own items. As the employer pointed out, all she had to do to get around the policy was to pay for the items herself and have her family pay her back. In addition, Exhibit 1, page 3 of 9, shows that the employer’s representative also misunderstood the policy. 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Ms. Hattie did not knowingly or maliciously misuse her employee discount card. She misunderstood the rules and made a mistake. The employer has not shown that Ms. Hattie’s mistake was so onerous that it amounted to misconduct connected with the work.

DECISION
The determination issued on August 11, 2005 is AFFIRMED. Benefits remain allowed for the weeks ending July 23, 2005 through August 27, 2005, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 7, 2005.







Catherine Miller, Hearing Officer
