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CASE HISTORY

Mr. Kupau timely appealed a August 29, 2005 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. Kupau began work for the employer in April 2005. He worked full-time as a ground maintenance mechanic. Mr. Kupau’s rate of pay was $16.20 per hour and he worked part-time. His last day of work was July 25, 2005.

On July 25, 2005, Mr. Kupau was given notice that he was being evicted from his residence for failure to pay rent on time. He was told that he had 30 days to move, but on July 27, he was given a second notice that advised him that he had to go to court on August 1, 2005 regarding the eviction.

On July 28, 2005, Mr. Kupau came into work late. He approached his supervisor, who was outside taking a break, and told the supervisor that he was going to have to quit because of his landlord situation. He offered the supervisor his badge. He said that he could not work any more because he had to prepare for court and move out of his place. His supervisor tried to talk him out of quitting and asked him how he was going to pay for groceries and rent if he was not working. 

Mr. Kupau told the supervisor that there were other issues he was dealing with in addition to his housing problem and that he had to quit. His supervisor told him that if he really was quitting, then he needed to leave his badge and ID before he left. Later that afternoon, when the supervisor went back to the building where Mr Kupau worked, he found Mr. Kupau’s badges on top of his toolbox.

Mr. Kupau felt that he needed time off through August 1, to prepare for court and then he also had to pack all of his household items and move them into storage. He did not think that he would be allowed to have time off.

Mr. Kupau did ask the supervisor if he would talk to the head of the department to see about getting his job back when he finished everything he had to do.  The supervisor said he would. Mr. Kupau had been in trouble with the department head supervisor two weeks before he quit, for taking too much time off and failing to call in or show up for work. 

On August 2, Mr. Kupau asked his supervisor if he had talked to the head of the department regarding his return to work. He was told that the head of the department had decided that Mr. Kupau should not be rehired.  

Mr. Kupau contends that he was fired because his employer did not let him return to work. He states that he asked for time off, but his supervisor told him that it would have to be cleared with the department head who was on vacation. The supervisor contends that Mr. Kupau did not ask for time off. If he had asked for time off, it would have been granted. The employer was really short handed and needed Mr. Kupau to continue working. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

The first issue to be decided is whether or not Mr. Kupau voluntarily quit work or was discharged. In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court recently concluded:
The trier of fact is in the best position to evaluate the credibility of the witnesses and their testimony. Whitesides v. State Dep’t. of Public Safety, 20 P.3d 1130, 1136 (Alaska 2001). A court, therefore, will "generally accept the determination of witness's credibility that are made by the court as a trier of fact, since the court heard and observed the witnesses first hand." Demoski v. Earl E. Cook Real Estate, 737 P.2d 780, 784 (Alaska 1987) citing Curry v. Tucker, 616 P.2d 8, 12n. 3 (Alaska 1980)….

In this case the Tribunal gives more weight to the employer testimony. The employer’s contention that he would have granted time off to Mr. Kupau, in spite of his excessive absenteeism, is more believable due to the fact that the employer was short staffed. This is further supported by the employer’s statement that he tried to persuade Mr. Kupau not to quit. Therefore, 

Mr. Kupau has the burden to show that he quit for compelling reasons and that he exhausted reasonable alternatives prior to quitting.

Mr. Kupau knew his job was in jeopardy for taking too much leave with out prior approval. He was determined to have time off through August 1, 2005. So instead of asking his employer for time off and risking him saying no, he told his employer he had to quit. 

Mr. Kupau’s need to go to court and pack his belongings could be considered compelling reasons. However, he did not ask for time off or a leave of absence. As Mr. Kupau did not seek reasonable alternatives prior to quitting, good cause has not been established and a disqualification was properly imposed.

DECISION
The August 29, 2005 separation from work determination is AFFIRMED. 

Mr. Kupau is denied benefits under AS 23.20.379 beginning with the week ending July 30, 2005 through the week ending September 3, 2005. 

Mr. Kupau’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 28, 2005.
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