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STATEMENT OF THE CASE

Ms. Durling timely appealed the August 25, 2005 determination that denied unemployment insurance benefits pursuant to AS 23.20.379. Benefits were denied on the ground that she failed, without good cause, to apply for suitable work.

FINDINGS OF FACT

Ms. Durling last worked part-time as an Administrative Assistant II with Providence Hospital. She had worked there for seventeen years prior to being laid off on December 4, 2004. She had been receiving $21.04 per hour. 

On August 18, 2005, Ms. Durling was offered a position as an Administrative Assistant with the State of Alaska. The job would begin immediately and paid $17.21 per hour. She would be doing some budget and grant work as well as supervising two administrative clerks. 

When Ms. Durling was offered the job, she asked for a meeting to find out more information. She thought that she could negotiate a higher rate of pay than what had been advertised and offered to her. Ms. Durling found out that the rate of pay was not negotiable. 

Ms. Durling also found out that she would have union dues taken out of her check and would no longer be contributing to Social Security Tax but instead would be enrolled in a State Supplemental Benefit System. In addition, she believed that if she started working for the state she would have to work 30 years before she was eligible to retire.

Ms. Durling turned down the job because by her calculations it would take her six years to get her salary back up to the equivalent of what she would make if she could return to work for Providence Hospital. In addition, she was unwilling to take on the extra responsibility of supervision without receiving additional pay.

The pay range for Administrative Assistant II’s at Providence Hospital is between $14.03 through $21.04. Ms. Durling was paid at the top of the scale. Ms. Durling has been applying for jobs at Providence Hospital that pay less than what she was previously earning because she believes Providence will have to pay her the same pay rate she had been receiving in her former position. 

The tribunal takes official notice of the May 2004 Alaska Wage Rates for the Anchorage Municipality, a document available to the public on the Internet. The middle range for Administrative Assistant is $14.56 to 20.51 per hour. 

Ms. Durling’s starting wage, had she taken the job, would have fallen into that range. 

Middle Range is defined as the middle 50 percent of the wage estimate. One-quarter of the workers in an occupation earn less than the low end of the range and one-quarter earn more than the high end of the range. 

Administrative Assistant is defined by the State of Alaska Occupational Employment Survey (OES) as, “Provide high-level administrative support by conducting research, preparing statistical reports, handling information requests, and performing clerical functions such as preparing correspondence, receiving visitor, arranging conference calls, and scheduling meetings, May also train and supervise lower-level clerical staff.” 

Although Ms. Durling’s last position was not supervisory in nature, she has previously held supervisory positions. 

STATUTORY PROVISIONS

AS 23.20.379 provides, in part
(b) An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause

(1) to apply for available suitable work to which the insured worker was referred by the employment office; or

(2) to accept suitable work when offered to the insured worker.

AS 23.20.385 provides in part:

(a)  
Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:

(1)  
if the position offered is vacant due directly to a strike, lockout, or other labor dispute;

(2)  
if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality;

(3)  
if, as a condition of being employed, the individual would be required to join a company union or to resign from or refrain from joining a bona fide labor organization.

(b)  
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.

8 AAC 85.410 provides in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks....

8 AAC 85.420 provides:


(a)
A claimant will be disqualified under AS 23.20.379(b) for refusing suitable work without good cause, or for a failure to apply for suitable work to which he was referred by the employment office, if the offer of work or referral to work was properly made.  An offer of work or referral to work is properly made if



(1)
a job opening exists at the time the offer is made or the referral given;



(3)
the claimant is given sufficient information concerning the conditions of the job, including duties, location of work, hours of work, wages, working conditions, equipment needed, and union requirements, if any, to determine the suitability of the offer or referral; and 


(c)
Refusal of an offer of work includes



(1)
refusal of a job offer from an employer or from an agent of the employer having authority to hire;



(2)
action by the claimant which causes the employer to withhold a job offer; or



(3)
after acceptance of a job offer, failure to report to work on the first scheduled day of work....

CONCLUSION

The Employment Security Division’s Benefit Policy Manual (BPM) fulfills 8 AAC 85.360. BPM section VL 425-6 entitled “Suitability of Work” (March 2001 revision) provides, in part: 

For the first thirteen consecutive weeks of unemployment, only work in the claimant's customary occupation needs to be considered suitable.  After the claimant has been unemployed for thirteen or more consecutive weeks, the criteria for suitability of work is broadened to include any work for which the claimant is fitted by experience and training.

Ms. Durling had been unemployed more than thirty-two weeks when she received a bona fide offer of work from the State of Alaska on July 18, 2005. 

Although Ms. Durling felt that the job required more responsibility than was normal for her job class, because it required her to supervise two clerical positions, she did not provide any evidence that the job was outside of the scope of the definition of an administrative assistant.  

As mentioned in the above-cited Benefit Policy Manual an individual can quit or refuse work outside what is customary for them for the first thirteen weeks of unemployment. However, an individual is never free to refuse suitable work without good cause. Although Ms. Durling felt that her previous work experience did not cover specific tasks that might be needed in her new position, her work experience and qualifications were discussed with the employer.

The employer offered the job with full knowledge of her background and is the best judge of her ability to perform in the offered job. Therefore, the work in question is considered to be suitable for Ms. Durling. Although the job did not pay quite as much as her last job, it does not appear to be outside the prevailing wage. 

As such, Ms. Durling did not have good cause to refuse an offer of suitable work. 

Benefits were properly denied.

DECISION

The August 25, 2005, determination is AFFIRMED. Benefits are denied for the weeks ending July 23, 2005 through August 27, 2005. Ms. Durling’s benefits remain reduced by three times the weekly benefit amount. She may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 30, 2005fillin "" \d "".

                   

               Catherine Miller, Hearing Officer
