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CASE HISTORY

Mr. Valenzuela appealed an August 12, 2005 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Valenzuela began work for this employer in December 2001. His last day of work was July 27, 2005.

Part of Mr. Valenzuela's duties involved delivering mail he collected around town from hospitals, banks, etc., then delivering it to the airport post office. 
On his last day of work, Mr. Valenzuela became late during his route because of traffic, and because a new person was metering certain mail going out to the airport post office. At about 6:15 p.m., he was loading his truck and nearly ready to leave when he noticed that mail from a particular insurance company had not received the proper postage. It was important that certain priority mail be at the post office by 7 p.m. 
Instead of trying to deal with this problem, Mr. Valenzuela advised one of his immediate supervisors, Janell, that the additional postage needed to be placed on the mail from the insurance company. Those items could then be delivered to the post office on the final run at 9 p.m. Mr. Valenzuela then started again to complete loading his truck.  Mr. Valenzuela felt it was critical for him to get to the post office before 7 p.m. because the truck load of mail would be nearly impossible to deliver after that time. This was because the commercial loading zone was closed at that time. 

Janelle began screaming at him that Mr. Valenzuela did not know what he was talking about, and that he was not to tell anyone what to do. Instead of arguing with Janelle Mr. Valenzuela got into his loaded truck and departed for the airport post office. 
However, Mr. Valenzuela had forgotten a package, and was called back almost immediately by his supervisor. When he got back for the additional package another confrontation ensued. This time, Janelle screamed at him not to leave. He replied he was only putting the additional package into the truck, and was not leaving. He did not yell at her or refuse any directions from her. He returned from the truck, and because he was now angry gave the keys to the truck to Janelle and advised her to take the mail to the airport. He then went into another part of the building and began sorting mail.  
Mr. Valenzuela did not think the employer had other performance issues with him, and did not remember receiving any discipline.

Janelle then came to him and, still screaming, advised him to either deliver the mail to the airport, or leave the premises. By that time he could not deliver the mail to the post office on time, so Mr. Valenzuela left the premises. He did not consult with the owner of the company about continuation of his employment because the close personal relationship between the owner and his supervisor made such an effort futile. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

This Appeals Tribunal holds that Mr. Valenzuela did not resign his position, but was discharged. The employer's conditional directions to do something he could not feasibly get done was the same as a termination. The employer chose to end the employer/employee relationship. The matter will be judged as a discharge.

The Employment Security Division's Benefit Policy Manual, Section MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.

Insufficient evidence has been presented to prove Mr. Valenzuela was discharged for work connected misconduct. His efforts to deliver the mail to the post office were not against the best interests of the employer. His response to the confrontation with his supervisor was close to insubordination, but the record fails to show that he participated in the confrontation.  

DECISION
The August 12, 2005 determination is REVERSED. Mr. Valenzuela is allowed benefits beginning with the week ending July 30, 2005 through the week ending September 3, 2005 and thereafter if he is otherwise eligible. His three-week maximum benefit reduction is restored and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 30, 2005.
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