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CASE HISTORY

Ms. Lee filed an appeal from an August 18, 2005 determination that denied benefits under AS 23.20.379. The issue is whether Ms. Lee voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Lee stocked shelves for this employer. She worked from June 2004 to July 16, 2005. Ms. Lee was a part-time employee. Ms. Lee's work schedule began at 11 p.m. 

A co-worker named Tabitha prepared the weekly work schedule. Tabitha was not always prompt in preparing this schedule. 

When Ms. Lee came into work the evening of July 16, 2005, she found her hours crossed off from the work schedule. Mr. Wall, the person-in-charge (PIC), told her that she was not supposed to work that night but to go ahead and "recover" the shelves, meaning pull the product already on the shelves forward and then go home. It was not freight night so there was no new product to receive and move onto the floor. Ms. Lee accomplished her tasks and then went home at 3 a.m.

The versions described by the parties differ drastically on what happened next.

According to Mr. Jones, who at the time was the newly appointed food manager at the store, he called Ms. Lee later in the morning of July 17, 2005 to inquire why she had left her shift early. He got no answer. Later after that call, Ms. Lee called the store. After speaking to Tabitha about her schedule, Ms. Lee was transferred to Mr. Jones who wanted to know why she had left her shift early.  Ms. Lee explained to Mr. Jones that she had been crossed of the schedule and had been told to go home by Mr. Wall. Ms. Lee asked Mr. Jones if she were in trouble. Mr. Jones told her that he would have to verify her story with the PIC. He also transferred her to Mr. Burk, an assistant manager, who would have Ms. Lee's work schedule for the week. 

The call was transferred. However, according to Mr. Burk, he also did not have the weekly work schedule and advised Ms. Lee to come into the store the following day. Mr. Burk testified that Ms. Lee came into the store and that he discussed Ms. Lee's weekly schedule with her, in person, which included work the following night. 

According to Ms. Lee, she called Tabitha about her schedule and was told by Tabitha she had not gotten around to the schedule but would post it on Monday. Ms. Lee then asked to speak to Mr. Burk but was informed he was not available. She was transferred to Mr. Jones. 

Mr. Jones wanted to know why she had left her shift early.  Ms. Lee explained that she had been crossed of the schedule and had been told to go home by Mr. Wall. Ms. Lee felt he had all but called her a liar when he wanted to verify her story with the PIC and that he advised her that "I'll get back to you" after he had verified her story. Ms. Lee denied that she was transferred to Mr. Burk, or that she met with him the next day, or that he ever gave her weekly schedule to her. 

Ms. Lee contended that she believed she had been fired by Mr. Jones in her morning conversation with him. She was never contacted again by Mr. Jones, nor did Ms. Lee attempt to contact him or any other manager about her status. Eventually, the employer did terminate Ms. Lee for failing to attend work as scheduled.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Both the employer and employee versions of critical facts sounded credible—but were very inconsistent. Even without choosing between these alternate versions of events, the Appeal Tribunal believes that in the end,  Ms. Lee herself had the duty to call her employer to resolve her uncertainty about her employment status. Not hearing from Mr. Jones, Ms. Lee could reasonably be expected to contact Tabitha on Monday when the schedule would be posted. It is, therefore, the conclusion of the Appeal Tribunal that Ms. Lee had the last chance to avoid unemployment and, as such, she is held to have quit her work and for reasons that are not compelling. The Tribunal, therefore, holds a disqualification must be imposed. 

DECISION
The August 18, 2005 determination is REVERSED AND MODIFIED.  Ms. Lee is denied benefits under AS 23.20.379(a)(1) beginning with the week ending July 23, 2005 through the week ending August 27, 2005. Ms. Lee’s maximum benefit entitlement is reduced by three-weeks. She may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 17, 2005.
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Hearing Officer

