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CASE HISTORY

Mr. Fernandezfillin "" \d "" timely appealed two August 30, 2005fillin "" \d "" determinations that denied benefits under AS 23.20.378, AS 23.20.382, 8 AAC 85.200, and 

8 AAC 85.356. The determinations disqualified himfillin "" \d "" on the ground that hefillin "" \d "" is not available for full-time suitable work while attending school and that he is not eligible for a vocational training waiver.

FINDINGS OF FACT

Mr. Fernandezfillin "" \d "" established an unemployment insurance claim effective 

May 8, 2005 and reopened his claim effective July 24, 2005fillin "" \d "". He had been discharged from his job as a carpenter at SKW/Eskimos, Inc.  

Mr. Fernandez started school on August 29, 2005 at the University of Alaska at Mat-Su. The semester will end in mid-December 2005. Mr. Fernandez’s fall class schedule is as follows:

	Class
	Day
	Time
	Credits

	Writing Strategy
	M-W
	9 a.m. to 10:15 a.m.
	3

	Intro to Biology 
	T
	7:00 p.m. to 9:45 p.m.
	3

	Intermediate Algebra
	T-Th
	5:30 p.m. to 6:45 p.m.
	3

	Medical Terminology
	Th
	7:00 p.m. to 9:45 p.m.
	3

	Intro to Biology Lab
	Th
	1:00 p.m. to 3:45 p.m.
	1


Upon successful completion of the above studies, Mr. Fernandez will receive 13 college credit hours. Mr. Fernandez is studying for an Associate of Applied Science degree in Radiologic Technology. The course of study will last two years.

Mr. Fernandez does not feel that he is able to work full-time while in school. He gets paid $1004.00 per month from a GI bill, as long as he maintains his grades. He feels that he would not have enough time to both work and study, and he is not willing to jeopardize his GI benefits. Mr. Fernandez is not willing to quit school to take full-time employment.

Mr. Fernandez has not worked full-time while attending school taking ten or more credit hours of instruction. 


PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,

(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent.

(2) "school" includes primary schools, secondary schools, and institutions of higher education.

AS 23.20.382 provides in part:PRIVATE 

(a) Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work…

CONCLUSION

The first question to be decided in this case is if Mr. Fernandez is pursuing an academic education or if he is enrolled in vocational schooling. This is important as the eligibility for benefits while attending academic schooling is much more restrictive under AS 23.20.378(c). 

In Hedl, Comm'r Dec. 94 9146, December 27, 1994, the Commissioner of Labor addressed whether pursuit of an associate degree from the University of Alaska Anchorage requiring only one year and four months to complete could constitute vocational rather than academic training. The Commissioner held:


All unemployment insurance claimants must be able and available for full-time work in order to be eligible for benefits. Some exceptions are made. For instance, if the claimant is attending approved vocational training under 8 AAC 85.200, he may not have to be available for work at all, temporarily. However, if the claimant is enrolled in academic training, he is automatically deemed unavailable for work while he is attending classes totaling 10 credit hours or more (or the equivalent). 


The definition of a vocational training or retraining course is found in AS 23.20.520(19) which states in part:



The term 'vocational training or retraining course' does not include a program of instruction for an individual, including a transfer credit program of instruction given at a community college, which is intended as credit for a degree from an institution of higher education.


Because the claimant is working toward an associate degree and must attend classes for well over a year to obtain that degree, we consider his training to be academic in nature.  He is taking over 10 credit hours, and therefore under the law he must be denied benefits until the disqualifying conditions no longer exist.

Mr. Fernandez is attending University of Alaska at Mat-Su and taking 13 hours credit hours of instruction. His goal is to obtain a college associate’s degree in Radiologic Technology. This establishes that he is pursuing an academic education. 

Since Mr. Fernandez’s current enrollment is 10 credit hours or more, it is considered that he is attending school full-time and AS 23.20.378(c) applies. In order to be allowed benefits while enrolled in school full-time, Mr. Fernandez must show that in the recent past he has worked at least 30 hours a week and attended classes equal to ten credit hours or more, that his academic schedule does not preclude full-time work in his occupation, and that he became unemployed due to lack of work or job elimination.

Mr. Fernandez has not shown that he has worked at least 30 hours a week and attended classes equal to ten credit hours or more. His school schedule prevents him from accepting full-time work. The Tribunal does not have enough information to determine whether the reason for Mr. Fernandez’s current unemployed status would be disqualifying or not. However, it does not affect the outcome of this decision, as Mr. Fernandez does not meet the other two criteria needed to enable him to be eligible to draw benefits while attending school full-time.

As such, he cannot be granted a waiver under AS 23.20.378(c) and, a denial of benefits must be imposed.


DECISION
The fillin "" \d ""determinations issued on August 30, 2005 arefillin "" \d "" AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" from the week ending September 3, 2005fillin "" \d "" through the week ending December 17, 2005fillin "" \d "". He is also ineligible for a vocational waiver.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 4, 2005.

Catherine Miller, 

Hearing Officer

