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CASE HISTORY

Mr. Schmitz timely appealed a determination issued on September 9, 2005 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Schmitz began work with Morrison Auto Group in May 2000. He earned $19.00 for full-time work as an auto technician. Mr. Schmitz was discharged from work on September 2, 2005. He was scheduled to start work at 8:00 a.m. each shift.

Mr. Schmitz mentioned to his employer in January 2005, that he might be attending some training for a job with UPS, FedEx, or Swissport. On August 22, he started training for a job with UPS from 3:00 a.m. until 8:30 a.m. This caused him to be late getting to work for Morrison Auto Group. 

Mr. Schmitz told a few people at Morrison Auto Group what he was doing and wanted to watch and see how the gossip traveled. He tried to keep the fact that he had a new job from most of his coworkers. Mr. Schmitz waited until his supervisor noticed that he was late coming to work before he told his employer that he had gotten a second job and would not be able to start work until 9:00 a.m. 

Mr. Schmitz told his supervisor that after a two-week training period his hours would probably change and might not conflict with his current schedule. Since Mr. Schmitz normally only sleeps “two hours a week,” he did not feel that his job performance would be affected by his night job. 

Mr. Schmitz’s supervisor advised him that he would have to talk to the owner about the new job. The employer was concerned that Mr. Schmitz’s night job would not only affect his work schedule but also his energy level. As an auto technician, on-the-job mistakes can easily become safety issues. All employees are required to let the employer know if they obtain a second job. The employer’s policy is to review the job to ensure it does not conflict with the employee’s current job.

On August 26, Mr. Schmitz quit the UPS training because he was “having trouble with them.” He had never been offered a position with UPS. He was undergoing training to see if he qualified for a job. He did not tell his Morrison Auto Group supervisor that he was no longer training for a job at UPS. On August 29 and August 30, Mr. Schmitz came in late and told his employer that it was because of his UPS “job.” 

On September 2, the supervisor asked Mr. Schmitz if he was going to start coming to work on time since his training period with UPS was over. Mr. Schmitz told his supervisor that he could not come in before 9:00 a.m. because of his hours with his UPS job. His supervisor advised him he was going to be discharged because he needed to start work at 8:00 a.m. Mr. Schmitz said okay and left the office.

Mr. Schmitz immediately used an office phone and called the unemployment office to apply for an unemployment insurance claim. During the new claim process, 

Mr. Schmitz was asked why he was no longer working. He told the claimstaker that he had been discharged because of his other job. When he was asked if he still had the other job, Mr. Schmitz answered “no.” The claimstaker then asked if he had told his employer that he no longer had the job and that he could come in at 8:00 a.m. He told the claimstaker, “No, I am not a confrontational type of person.” 

After Mr. Schmitz finished filing for benefits, he went to his former supervisor and told him that he had just talked to someone who wanted to know if he had told his employer that he no longer had his second job. Mr. Schmitz then asked if he could have his old job back since he had stopped working at UPS on August 26.

The employer asked Mr. Schmitz why he did not tell him earlier that he no longer was working for UPS. Mr. Schmitz said, “Because I wanted to see what you were gonna do,” and laughed. The employer decided not to re-employ Mr. Schmitz because he could no longer trust him.   

Mr. Schmitz does not believe that he was discharged due to misconduct because his employer is an “at will” employer and is permitted to discharge him at any time without explanation. Mr. Schmidtz stated that he is currently working for Swissport and Sears. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that.” Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

In failing to advise his employer of the actual circumstances regarding his second job, Mr. Schmitz breached a basic duty he owed his employer---that of honesty. His admission to the supervisor that he was testing him to see what he would do shows that his actions were willful and wanton, as described in Belcher, above. Consequently, Mr. Schmitz’s employment was terminated for misconduct connected with the work. 

DECISION
The determination issued on September 9, 2005, is AFFIRMED. Benefits are denied for the weeks ending September 10, 2005 through October 15, 2005. 

Mr. Schmitz’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, he may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 7, 2005
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