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CASE HISTORY

On September 15, 2005, Mr. Shanders appealed a June 9, 2005 determination that denied benefits under AS 23.20.350. Benefits were denied on the ground that his base period earnings were incorrectly reported by one of his employers. He also appealed the resulting overpayment issued pursuant to AS 23.20.390. 
The first issue to be decided is whether the claimant’s appeal was filed timely under AS 23.20.340 or whether circumstances beyond his control caused the appeal to be filed late.
FINDINGS OF FACT

Mr. Shanders established an unemployment insurance claim effective 
January 2, 2005. His base period includes wages earned from October 1, 2003 through September 30, 2004.

Mr. Shanders acknowledges receiving his monetary determination, although he did not examine that document. He accepted the wages reported by his employers. 

Mr. Shanders’s former employer, CCI, Inc., had reported his earnings in the amount of $16,867.63 for the third quarter of 2004. In May 2005, the Employment Security Division (Division) discovered that the employer had transposed Mr. Shanders’s and another worker’s earnings amounts. 
Mr. Shanders’s wages were corrected to reflect he earned $1,136.36 in that quarter. Mr. Shanders agrees with the corrected earnings.

As a result of the incorrect report of earnings, Mr. Shanders was paid $198 for each week claimed during his benefit year. Additionally, $22 per week claimed was withheld for Internal Revenue Service (IRS) tax purposes. The corrected earnings resulted in a lesser weekly benefit amount of $94. Mr. Shanders was overpaid approximately $1,860 in unemployment insurance benefits. He is no longer filing for benefits. 
Mr. Shanders admits he received the determination under appeal in June 2005. He telephoned his claim center to get an explanation about why the reduction to his weekly benefit amount had occurred. He also asked that an appeal be entered at that time. He was told that appeal would be processed for him and that he would receive a “packet” in the mail. 

On a regular basis since he was notified of the wage correction, Mr. Shanders has received notices of overpayment. Each time he received a notice, he called the phone number on the form and asked about his overpayment, the reason for it, and what the progress was on his appeal. Each time he was told to wait for more information to arrive in the mail. 

During or after his September 15, 2005 telephone conversation with a Division representative, an appeal was processed for him. 
PROVISIONS OF LAW

AS 23.20.340 provides, in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

AS 23.20.350 provides, in part:

(a) An individual who is paid at least $1,000 in wages during the individual's base period for employment covered by this chapter is eligible to receive benefits under this chapter if those wages were paid in at least two of the calendar quarters of the individual's base period…
AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual…
CONCLUSION

Mr. Shanders first attempted to file an appeal during a phone call to his claim center after receiving the determination in question. Because a Division representative made an error in failing to file his appeal in June 2005, the Tribunal will accept his September 15, 2005 appeal as if timely filed. 
In McGill, Comm’r Dec. 03 1842, October 16, 2003, the Commissioner held, in part, with regard to repayment of overpaid benefits which resulted from an agency error:

In her appeal to the Department, the claimant makes clear she is appealing on the basis that she should not have to repay benefits issued to her as a result of agency mistakes. Although it appears the claimant may have been paid benefits prematurely, the law is clear in requiring repayment of benefits paid in error, no matter the source of the error. It is simply a question of entitlement.

As in McGill, Mr. Shanders received benefits to which he was not entitled, as a result of his employer’s incorrect report of earnings. He remains liable for the overpayment, no matter the source of the error. 
Because Mr. Shanders received the benefits through no fault of his own, he is encouraged to apply for a waiver of liability.

DECISION

The determination issued on June 9, 2005 is ACCEPTED as if timely filed. The determination issued in this matter pursuant to AS 23.20.350 is AFFIRMED. Mr. Shanders’s weekly benefit remains $94; he remains liable for the overpayment.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 7, 2005.



                                  Diane Reeves, Hearing Officer
