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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

Docket No. 05 1684                         Hearing Date October 4, 2005 

CLAIMANT:
EMPLOYER:

ROSS F HOLLYWOOD
TRAILBOSS ENTERPRISES

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Ross F Hollywood
Billy Haas

Ron Rasmussen
ESD APPEARANCES:
None

CASE HISTORY
Mr. Hollywood appealed a September 15, 2005 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct or voluntarily quit work without good cause.


FINDINGS OF FACT
Mr. Hollywood worked for the interested employer from June 1, 2005 to  August 26, 2005. Mr. Hollywood worked as a laborer. At the end of his employment Mr. Hollywood earned $20 per hour.
Mr. Hollywood generally did paving prep-work. However, towards the end of his employment he had been assigned to do asphalt raking, and did this work (successfully) on Friday August 26, 2005 his last day of work. On Saturday, August 27, 2005, Mr. Hollywood was again assigned to rake asphalt. 

Before work on August 27, Mr. Hollywood had a conversation with Mr. Haas, the paving superintendent for the employer, in the foremen's office. In that conversation, Mr. Hollywood told Mr. Haas that (asphalt) raker work was not in his job-description as a prep worker, and asked for an increase in pay.         Mr. Hollywood considered this work harder and more skilled than prep-work. He was informed by Mr. Haas that he would not get a raise, and further that he could work as a raker as assigned or go home. 

According to Mr. Haas, Mr. Hollywood told him that he quit, picked up his lunchbox and left. As he was leaving another employee asked Mr. Haas about Mr. Hollywood, and was told that Mr. Hollywood had quit. Apparently overhearing this, Mr. Hollywood returned and again confronted Mr. Haas about his work assignment. When Mr. Haas informed him that he could make such a choice, Mr. Hollywood swore at him. He also pushed Mr. Haas back, who he believed was standing too close to him. Mr. Haas angrily pushed                   Mr. Hollywood and told him he was fired and to leave. 

According to Mr. Hollywood, he had not quit and did not remember leaving the office and returning.  He did admit to cursing at Mr. Haas and shoving him and being shoved in return.
All of the parties at the hearing have experience in the paving industry in Anchorage. Mr. Hollywood believed that a raker earned $20 to $25 per hour. Mr. Rasmussen, the general manager, testified the pay for a raker ranged from $16 to $25 per hour. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and 


(b)  remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


CONCLUSION

In Lockhart, Comm’r Dec. 03 2693, March 5, 2004, the Commissioner held in part:

However, in considering the case we find the claimant was discharged also because he refused to fill out a worker’s compensation form so the employer could properly pursue payment of his medical bill and properly report the accident that had occurred on company premises. The claimant gave no excusable reason for that refusal. That refusal, we hold, is an act of insubordination in itself and does constitute misconduct connected with the work. Accordingly, we hold the decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.

The Appeal Tribunal does not find the work Mr. Hollywood was assigned to be outside his job description. Even if the Tribunal had found the work assignment outside his job description, his conduct in shoving Mr. Haas, his supervisor, and cursing at him was insubordinate. The resulting termination was work-connected misconduct, and an unemployment insurance benefit disqualification remains imposed. 


DECISION
The determination issued on September 15, 2005 is AFFIRMED. Benefits are denied Mr. Hollywood pursuant to AS 23.20.379 for the weeks ending     September 3, 2005 through week ending October 8, 2005. Mr. Hollywood’s maximum benefits payable are reduced by three times his weekly benefit amount, and he may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 7, 2005.
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Hearing Officer       
