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STATEMENT OF THE CASE

Mr. Hansen timely appealed a September 9, 2005 denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Hansen worked for the employer from May 2003 through August 18, 2005. He worked as a rental agent and earned $10.75 per hour.  

Mr. Hansen had submitted a resignation effective August 6, 2005 because he was planning to move out of the area. His plans to move changed and he asked his employer if he could continue working. The employer had already hired someone to replace Mr. Hansen but advised him that they would find work for him to do. 

Mr. Hansen owed the employer money because he had purchased personal items using the employer vender accounts. In addition, he had taken some unauthorized draws from the till. The employer wanted Mr. Hansen to continue working for them so he could earn money to pay off his debt as well as have money to live on.

Mr. Hansen worked about ten days during the following two weeks. Some of the days he was listed on the schedule and other times the employer would tell him to come in as an “extra”. When Mr. Hansen checked the schedule on August 18, he did not see his name. He did not ask the office manager to be put on the schedule or ask if there was other work available to him. He did not talk to the employer because he was “letting it slide.” 

On August 20, Mr. Hansen worked for the owner at her house. The work on the house was not connected to the business. He did not ask the owner if there was still any work for him at Rent A Dent or mention that he was not on the schedule. On August 24, the owner attempted to contact Mr. Hansen to set up a work schedule. Mr. Hansen did not get the message until evening. He contends he called the owner’s cell phone and left a message for her to call him back. 

Mr. Hansen did not leave a message for the owner at work or call her to try to speak with her at home. He believes that since the owner did not try to call him again that he was laid off due to lack of work. 

The owner rarely uses her cell phone and leaves it in her car. It does not have voice mail or any other mechanism to leave a message. There was work available for Mr. Hansen. The employer contends that Mr. Hansen voluntarily quit available work.

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . 



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Although there is some dispute about whether the work separation was a voluntary leaving or a lack of work dismissal, it is the holding of the Tribunal that Mr. Hansen quit available work.

Mr. Hansen was not on the schedule because he no longer had “regular” hours. When he gave his notice, the person who was hired in his place got his schedule. However, Mr. Hansen knew that not being on the schedule did not mean that there was no work for him. He had worked during the previous weeks when he was not on the schedule. In addition, he knew that the employer wanted him to work so that he could repay some of the money he owed them.

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the standard to apply in voluntary leaving work issues. The Commissioner held:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.

Mr. Hansen did not provide any compelling reasons on why he quit. He simply “let things slide.” Once Mr. Hansen saw that he was not listed on the schedule, he should have asked what hours he would be working. In addition, Mr. Hansen did not make a reasonable attempt to contact the owner after he got the message that she wanted to talk to him. 

The hearing record does not show that Mr. Hansen had compelling reasons to quit nor did he make reasonable attempts to stay employed. As such, he voluntarily left work without good cause, as good cause is defined for unemployment insurance purposes.

DECISION

The September 9, 2005, determination is AFFIRMED. Benefits are denied for the weeks ending August 27, 2005 through October 1, 2005. Mr. Hansen’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 12, 2005fillin "" \d "".

                   

               Catherine Miller, Hearing Officer
