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CASE HISTORY

Mr. Mina timely appealed a determination issued on August 31, 2005 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Mina worked for the employer from July 5, 2001 through August 12, 2005. He worked part-time as a warewasher earning $10.30 per hour. Mr. Mina worked from 2:00 p.m. to 7:00 p.m. Monday through Friday. Mr. Mina was responsible for washing dishes, keeping the area sanitized and mopping the floors.

 

On August 10, 2005, the executive chef advised Mr. Mina that the kitchen and storeroom area had been rated as unacceptably dirty during an inspection that morning. The chef advised Mr. Mina that floors needed to be cleaned more thoroughly. He specifically showed Mr. Mina some shredded coconut that was underneath some shelves and pointed out that the corners needed attention as well. The chef told Mr. Mina that the floors needed to be cleaned properly that day and in the future Mr. Mina was to carefully clean the corners each week. Mr. Mina said that he would complete the task.

On August 12, the chef noticed that the coconut was still on the floor of the storeroom and that the corners were not clean. At approximately 2:30 p.m. the chef advised Mr. Mina to make sure the floor was taken care of before he went home that evening. Mr. Mina again said that he would.

On August 15, the coconut was still on the floor and the corners were not cleaned. Mr. Mina had been warned on October 19, 2004 for failure to maintain the floors and remove mold that was growing on the grates covering the floor drains. He had also been warned on March 3, 2005 and May 18, 2005 for failure to clean pots and pans properly. Mr. Mina was discharged effective August 15, for failure to work as directed. Although normally an employee who is discharged for failure to work as directed has no rehire rights, the employer did give Mr. Mina rehire rights as requested by the chef.

Mr. Mina did not clean the floor properly because he did not have time. He did not contact his supervisor or anyone else to ask for assistance nor did he attempt to work extra hours to get the job done. Mr. Mina believes that he was discharged because of his age. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION

Part of Mr. Mina’s responsibilities as the warewasher was to keep the area sanitized and the floors clean. There is no evidence that Mr. Mina’s age was a factor that contributed to his inability to clean, or was a factor in his discharge. As such, there is no issue of age discrimination.

Mr. Mina was asked specifically to clean under the shelves and in each corner before he went home. This was not an unreasonable assignment of work and was a regular duty that needed to be done. In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. (cite omitted.) 

Mr. Mina’s excuse that he did not have time is not credible based on the fact that he was first asked to do the task on August 10 and had not yet completed the task by August 15. His refusal to clean the floor as directed amounted to insubordination, which is considered to be misconduct in connection with the work. Accordingly, the disqualifying provisions of AS 23.20.379 do apply in this matter, and a denial of benefits will be imposed.

DECISION
The determination issued on August 31, 2005 is AFFIRMED. Benefits are denied for the weeks ending August 20, 2005 through September 24, 2005. Mr. Mina’s 

maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 7, 2005.







Catherine Miller, Hearing Officer
