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STATEMENT OF THE CASE

On September 26, 2005, Ms. Amarok filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Amarok began working for the employer on February 1, 2004. She last worked on August 12, 2005. At that time, she normally worked 30 hours per week and earned $12 per hour as a utility clerk.

Ms. Amarok requested and received time off work to go to Nome, beginning August 12, 2005.  She was due back to work on August 15.  She was weathered in and could not get a flight back to Golovin until August 18.  She did not telephone her employer during the time she was stuck in Nome because she did not have a calling card and the weather was generally known.
On the evening of her arrival back in town, Ms. Amarok ran into the Mayor at the washeteria.  Ms. Amarok inquired into the status of her position and was told there would be a Board meeting the next day to discuss it.  
Ms. Amarok never received a call back from the Mayor, but received an email dated September 1, in which she was notified she had been discharged effective that date for absenteeism as a result of the Board meeting held August 30.  

Ms. Amarok was absent for five days without proper notification, which is against the City’s personnel policy.
Ms. Amarok appealed the Board’s decision to terminate.  She submitted a letter for the record from the employer stating her termination had been disregarded as it was decided she had not been given sufficient warning of the personnel policy.  It further stated she was, effective September 27, laid off due to a lack of funding for her position.

Ms. Amarok reactivated her unemployment claim on September 2, effective August 14, 2005.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

At the time Ms. Amarok filed her claim for benefits on September 2, she was terminated for absenteeism and did not have a choice to continue working.  The revisiting of the termination from her employer at a later date may turn her separation into a temporary suspension until her ultimate lay off, but does not change the nature of that separation, as for unemployment purposes a suspension is considered a discharge.
A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992
The lack of a calling card is not a compelling reason for Ms. Amarok not to have informed her employer of her plight, as there were other calling options available to her.  Because it is a worker’s duty to notify an employer of an intended absence, her conduct in not doing so displays a willful and wanton disregard of her employer’s interest.
It is the conclusion of the Appeal Tribunal that the employer discharged Ms. Amarok for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 14, 2005 is AFFIRMED. Ms. Amarok is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending September 3, 2005 through October 8, 2005. The reduction of Ms. Amarok’s benefits and ineligibility for extended benefits remain.
The pendant issue of Ms. Amarok’s availability to work while stuck in Nome due to bad weather is REMANDED to the Juneau UI Claim Center for investigation.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 20, 2005.


Janice Carran


Hearing Officer
