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CASE HISTORY

Mr. Johnson timely appealed a September 22, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the grounds that he was discharged for misconduct connected with the work.

FINDINGS OF FACT
Mr. Johnson worked for the employer during the period May 2005 through August 26, 2005. He earned $10.50 an hour for full-time work as a prep cook. He was discharged on August 26, 2005.

On August 26, Mr. Johnson got up late. He called work at approximately 

5:30 a.m. and told the waitress who answered the phone that he would be a few minutes late. 

Mr. Johnson was living in a tent at a campground and used the showers there to get ready for work. When he got to the showers that morning, he found that the showers were full and he was eighth in line. He did not call his employer and advise them that he would be later for work than he had originally anticipated.

Mr. Johnson showed up forty-four minutes late for work. He was discharged for failing to show up for work on time.

Mr. Johnson had been warned on August 12, 18, and 19, that his job was in jeopardy for failing to show up for work on time. On those occasions he was approximately 2 hours late due to failure to wake up on time and/or the showers being occupied. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)  
"Misconduct connected with the insured worker's work" as        used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.” Gregory, Comm’r Dec. 97 1014, July 25, 1997.

Mr. Johnson was significantly late four times in two weeks. It was Mr. Johnson's responsibility to ensure that he began work on time. He violated a standard of behavior the employer had a right to expect. The employer discharged him for misconduct connected with his work.

DECISION
The determination issued on September 22, 2005 is AFFIRMED. Benefits are denied for the weeks ending September 3, 2005 through October 8, 2005. 

Mr. Johnson’s maximum benefit entitlement remains reduced by three weeks. Further, he may not be eligible for the receipt of future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 20, 2005








Catherine Miller, Hearing Officer

