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CASE HISTORY

Mr. Wilson timely appealed a September 28, 2005 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or was discharged for work-connected misconduct.


FINDINGS OF FACT
Mr. Wilson began work for the employer in April 2005. He worked full-time as a shop mechanic earning $15.00 per hour. His last day of work was September 3, 2005. Mr. Wilson worked Wednesday through Saturday, ten hours per day, beginning at 7:00 a.m. On the days that he worked, Mr. Wilson was responsible for opening up the shop in the morning and closing it at night.

On September 2, 2005, Mr. Wilson was driving back to work after going to the bank and was pulled over by the police. He did not have current insurance on his vehicle and his vehicle was impounded. He called his employer to let him know that he did not know if he would be able to make it back to work and that someone needed to go to the shop and lock the back door. Mr. Wilson did go back to work after missing an hour and a half of his shift.

On September 3, Mr. Wilson had a friend drive him to work and took a taxi home. He was not scheduled to work the following three days.

At 5:00 a.m. on September 7, 2005, Mr. Wilson left a message for his employer stating he was sick and would not be at work that day. He “thinks” he mentioned that he might not be in the next day as well. 

On September 8, 2005, Mr. Wilson did not go to work, as he was still sick. He did not contact his employer because he was sick and slept all day. That evening he discovered he did not have any minutes left on his cell phone and could not receive any incoming calls. He bought cell phone minutes at about ten o’clock that evening and was able to retrieve his messages.

Mr. Wilson’s employer had left him a message asking him to call as soon as possible. Mr. Wilson decided that since it was late in the evening, he would just talk to him in the morning when he came into work.  

The following morning, September 9, 2005, Mr. Wilson walked to work. At approximately 6:30 a.m., he realized he was not going to make it to work on time. He called and left a message for his employer stating he was going to be late. 

When Mr. Wilson walked into the shop an hour late for work, his supervisor told him that he no longer had a job. Mr. Wilson told him he was not surprised because he knew that his contract stated he was required to have reliable transportation and his own set of tools. Since his tools were in his truck and his truck was impounded, he had neither. He told his employer that he had been thinking about quitting anyway because he could not guarantee he would be on time for work without his truck.

Mr. Wilson did not try to seek other forms of transportation, such as the bus system, while he was on his scheduled three days off because he was too busy trying to get back his tools. Mr. Wilson is not sure if his employer discharged him for failing to come into work or for failing to have reliable transportation and tools to perform his job. He feels that his lack of transportation and tools was a situation out of his control.

The Alaska State Law requires that the owner of any vehicle that is used on public highways have liability insurance to cover that vehicle.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

The first issue to be decided in this matter is whether Mr. Wilson was discharged or whether he voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...”. (Swarm, 87H-UI-265, September 29, 1987) 

Mr. Wilson contends that he came to work on September 9, 2005 intending to work his shift and that his employer discharged him when he showed up an hour late. As such, the employer acted to end Mr. Wilson’s employment and was the moving party. The separation was a discharge.

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important, a single breach can amount to misconduct connected with the work. 

The employer could reasonably expect Mr. Wilson to work as scheduled. Although it is understandable that Mr. Wilson would need to take time off because he was sick, Mr. Wilson failed to establish compelling reasons for his failure to not contact his employer. His statement that he “thinks” his message to his employer, when he called in sick the first day and mentioned that he might be sick the next day, was insufficient information for the employer to know whether or not he needed to find someone to cover Mr. Wilson’s shift. 

Mr. Wilson’s argument that his discharge, due to lack of transportation and tools, is not his fault because the situation was out of his control is without merit. Mr. Wilson’s truck was impounded because he did not have his vehicle properly insured. It was Mr. Wilson’s responsibility to ensure that his truck met Alaska law requirements. 

Based on the above, misconduct connected with Mr. Wilson’ work has been established.

DECISION
The September 28, 2005 separation from work determination is AFFIRMED and MODIFIED. Mr. Wilson is denied benefits under AS 23.20.279 (a) (2) (discharge) beginning with the week ending September 10, 2005 to week ending 

October 15, 2005. His maximum benefit entitlement remains reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 20, 2005.








Catherine Miller
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