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CLAIMANT:
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CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
David A Atwood
None
ESD APPEARANCES:

None

CASE HISTORY

Mr. Atwood appealed a determination dated September 22, 2005 that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct. 


FINDINGS OF FACT
 Mr. Atwood began work for the employer in May 2005. He worked as a 
driver. The work was located just outside Denali Park. 

Mr. Atwood had difficulty attending work in a timely manner. He had been warned about his attendance the week before the end of his employment, however, the warning did not include a warning that his job was in jeopardy.
On his last day, he was a few minutes late to work and was discharged for his poor attendance.  

Mr. Atwood had a death in his family. The family member was located in California. Mr. Atwood took two days off work in early August because of this. He did not go to California, and Mr. Atwood forthrightly admitted that his father had handled all the funeral arrangements. 

Mr. Atwood also complained that the housing he was provided by the employer was not clean. When he had moved in he had to clean it with Clorox, and as a result he got athlete's foot. He had to get up each morning to treat and medicate his feet.  This also contributed to his tardiness.
 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 155, states in part:


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important a single breach can amount to misconduct connected with the work. 

Mr. Atwood was discharged for being late to work. He points to two reasons for his tardiness. The first was the death of a family member. Mr. Atwood was given time off from work because of the family emergency.  He was not involved in making funeral arrangements or out-of-state travel. As unfortunate as this is, it does not justify coming into work late. 
Second, Mr. Atwood had medical problems. The problems were not so severe that continued work was impossible. The self-mediation his condition demanded each morning should not have interfered with work attendance. The Appeal Tribunal is left with Mr. Atwood's poor work attendance, caused by reasons that are not compelling. Therefore, misconduct is found and a disqualification imposed.

DECISION
The September 22, 2005 separation from work determination is AFFIRMED.  Mr. Atwood is denied benefits beginning with the week ending August 27, 2005 to week ending October 1, 2005. His maximum payable benefits remain reduced by three weeks and he may still be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 27, 2005.
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