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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149

APPEAL TRIBUNAL DECISION

Docket No. 05 1769          

Hearing Date: October 21, 2005 

CLAIMANT:
EMPLOYER:



TIMOTHY R FYFFE                    
PACIFIC COAST TRUCK COMPANY

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Timothy R. Fyffe                    
None

ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a July 13, 2005 determination that denies benefits under AS 23.20.379. The issue is whether Mr. Fyffe was discharged for work-connected misconduct.


FINDINGS OF FACT
Mr. Fyffe began work for the employer on December 10, 2001. He worked full-time as a mechanic. Mr. Fyffe’s rate of pay was $8.00 per hour. His last day of work was August 6, 2005.

On August 8, 2005 Mr. Fyffe woke up ill. He called his employer and stated that he would not be in. Later that morning his dad picked him up and took him to the hospital. The doctor gave him a note indicating that he should not return to work until August 11, 2005. Mr. Fyffe left the hospital and went to stay at his mother’s house so that she could help take care of him.

On August 9, 2005 when Mr. Fyffe’s mother came home from work to check on him he was still asleep. She woke him up and asked if he had contacted his employer to let them know he would not be in. Mr. Fyffe could not remember if he had called in or not so his mother called in for him. She spoke to a supervisor and advised him that Mr. Fyffe had been to the hospital and told him about the doctor’s release.

During the afternoon of August 10, Mr. Fyffe was contacted by a co-worker and advised that the company was discharging him. Mr. Fyffe contacted his employer on August 11, 2005 and asked if he should come into work or get another’s doctor’s note, as he still felt ill. He was advised that he had been discharged for violating company policy by failing to call in or show up for work three days in a row.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, in discharge cases, the employer has the burden of establishing that the separation occurred for misconduct. That burden has not been met in the instant case. 

The employer did not attend the hearing. Mr. Fyffe’s unrefuted testimony indicates that he did call in and advise his employer that he would not be at work due to illness. Consequently, the discharge occurred for reasons other than misconduct in connection of the work.  
DECISION
The September 9, 2005 separation from work determination is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending August 13, 2005 through September 17, 2005 if he has filed and is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 21, 2005.
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