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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 05 1771                         Hearing Date October 20, 2005 

CLAIMANT:
EMPLOYER:

ALFONSO J ARAGON
FRENCH OVEN CORP

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Alfonso J Aragon
Lina Mariscal


ESD APPEARANCES:
None

CASE HISTORY

The claimant, Mr. Aragon, took an appeal from a determination dated September 28, 2005 that denied him benefits under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.


FINDINGS OF FACT
Mr. Aragon was a baker for this employer, beginning in March 2005. His last day of work was September 15, 2005. He was a full-time employee.
Because he wanted more income, Mr. Aragon first started looking for another part-time job, and then gave his two-week resignation notice. For several weeks prior to the end of his employment, the employer had granted Mr. Aragon's periodic requests for time off to search for work. 
On his last day of work, Mr. Aragon worked about three hours. He had an  Alaska Department of Labor seafood orientation meeting to attend at 9 a.m. He considered his work done. He asked his employer for time off to attend the orientation.  Ms. Mariscal, the owner, did not consider all his work done as prep-work remained. She refused his request to leave. 

Mr. Aragon and Ms. Mariscal continued to discuss Mr. Aragon's employment status.  Mr. Aragon offered to come back after his orientation. Ms. Mariscal felt that she did not need to be flexible with Mr. Aragon at that point since he was leaving this employment. She advised Mr. Aragon to get his (personal) things if he was going to leave. Mr. Aragon collected his "stuff" and left. He continued to contact the employer, even offering continued work if needed; however, his services were no longer needed.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

A worker must follow the reasonable directions of the employer.  As sincere as Mr. Aragon appeared to be to this hearing officer, his refusal to continue work on the morning in question, as his employer reasonably directed, was insubordinate.  The employer was fully within her right to refuse Mr. Aragon's request for leave. His departure without her consent was insubordinate, and his unemployment was the result of work-related misconduct. A disqualification was in order.

DECISION
The September 28, 2005 determination is AFFIRMED.  Mr. Aragon remains denied benefits or waiting week credit beginning with the week ending September 17, 2005 through the week ending October 22, 2005. A three week reduction to his maximum payable benefits remains imposed and he may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 28, 2005.
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Hearing Officer

