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CASE HISTORY

Ms. Davis appealed an October 3, 2005 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT

Ms. Davis worked as a clinic manager for the employer, beginning in 2003.   Ms. Davis was suspended on August 10, 2005 and discharged later in   August. Ms. Davis's immediate supervisor was Ms. Anderson, the area manager of four of the employer's clinics.  

The clinic employed a physician, who could prescribe medication.  On     August 2, 2005, the clinic received a telephone call from the pharmacist at Huffman Carrs grocery store pharmacy. The pharmacist called to inquire whether the clinic doctor, through one of the medical assistants, had written and submitted a prescription for oxycodone for Ms. Davis. The pharmacist noted that such a prescription had been filled by the pharmacy in the recent past, as well.

The pharmacist was advised that neither of the two medical assistants had submitted such a prescription. The clinic doctor was not in the office at the time. The call was then put on speakerphone and the pharmacist spoke to   Ms. Davis along with one of the assistants. The pharmacist advised them that the matter would be referred to the federal Drug Enforcement Agency (DEA) for further investigation, and not to reveal the matter to others outside the clinic.  

Ms. Davis spoke to the clinic physician the next day; by that time he had already spoken to the pharmacist. Ms. Davis was again advised to keep the matter   "in-house." Such a prescription abuse incident had never previously happened at the clinic while Ms. Davis was in charge.

Ms. Anderson was on vacation for three weeks until August 3, 2005. She returned to work August 4, 2005; however, on that day she attended a memorial for an individual killed at the event she attended while on vacation (one of the four scout leaders at the 2005 Boy Scout Jamboree).    

The testimony of the parties diverges on the following key points. 

Ms. Davis testified that on August 3, 2005, she left Ms. Anderson a message on Ms. Anderson's work cell phone detailing the unfolding prescription abuse incident. 

Ms. Davis further testified that on August 4, 2005, Ms. Anderson contacted  Ms. Davis to let her know she was back in town. At that time Ms. Davis asked her if she had checked her messages and again informed Ms. Anderson about the incident.  Ms. Anderson advised Ms. Davis that she was on her way to the memorial service and did not have time to talk. Ms. Davis contended that     Ms. Anderson told her that she "would get back to me."

On the other hand, Ms. Anderson testified that Ms. Davis had first alerted her to an incident with the Huffman Carr's pharmacy, "almost as an afterthought" on August 9, 2005. Ms. Anderson immediately contacted headquarters including loss prevention. On the same day Ms. Anderson was warned by DEA of a potential “Rx” problem. Ms. Anderson then began an investigation into the matter that included relieving Ms. Davis of her duties and placing her on administrative leave.  Ms. Davis's failure to warn Ms. Anderson in a more timely fashion of the prescription incident that Ms. Davis first became aware of on August 2, 2005 was the main reason that Ms. Davis was terminated on August 22, 2005 (Exhibit 5 page 4).  

Ms. Davis also testified that she had not brought the matter to the attention of her superiors because she had been cautioned in July 2005 not to contact anyone else without Ms. Anderson's approval. This stemmed from an incident in July 2005 where Ms. Davis had contacted headquarters about a problem and had been disciplined for her actions.

Ms. Anderson testified, however, that she had never given Ms. Davis such an instruction but had requested only that Ms. Davis let her know about such communication.

After the August 2, 2005 telephone call from the pharmacist, Ms. Davis began taking notes of everything that happened. After her termination, Ms. Davis attempted to contact the DEA about the on-going investigation. After several attempts she finally was able to discuss the situation with a DEA representative in early September 2005 as well as have her own house searched.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


Although the prescription incident was a first for Ms. Davis, it was obvious to everyone involved it was potentially very serious. 

While Ms. Davis and her immediate supervisor, Ms. Anderson disagree on when the matter was first brought to Ms. Anderson's attention, there is no disagreement that between August 4 and August 9, 2005, Ms. Davis did not bring the incident up again. 

This Appeal Tribunal holds that even if Ms. Davis brought the matter to             Ms. Anderson's attention on August 3 by leaving a message and in a brief conversation on August 4, the seriousness of the situation should reasonably have led Ms. Davis to bring this matter up again and again, much sooner than    August 9, 2005. Keeping her own notes does not adequately insure the matter is treated with the seriousness it deserved. Ms. Davis understood Ms. Anderson might have been distracted by the memorial service and other related events she was attending to and may not have fully understood what Ms. Davis related to her. The matter needed immediate and full attention. 

This Appeal Tribunal holds Ms. Davis did not sufficiently inform Ms. Anderson to discharge an obvious duty. The Tribunal concludes this was work-related misconduct. A penalty was properly imposed.  

DECISION
The October 3, 2005 determination is AFFIRMED.  Ms. Davis remains denied benefits for weeks ending August 27, 2005 to October 1, 2005. Ms. Davis's maximum benefit entitlement remains reduced by three weeks, and she may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 8, 2005.
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