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CASE HISTORY

Ms. Peratrovich-Elliott appealed a September 26, 2005 fraud investigation unit determination that:

1. under AS 23.20.387, disqualifies the weeks ending June 4, 2005,  June 11, 2005, July 2, 2005, and July 9, 2005 as weeks affected by fraudulent claims, and

2. under AS 23.20.387, disqualifies the weeks ending October 1, 2005 through September 23, 2006 as additional penalty weeks applied for filing fraudulent claims.

There is an attendant overpayment liability based upon AS 23.20.390 arising in this matter involving the alleged cashing of duplicate checks.

FINDINGS OF FACT

Ms. Peratrovich-Elliott opened her claim for benefits effective May 1, 2005. Her weekly benefit entitlement was $248 per week.  Ms. Peratrovich-Elliott opened her claim while residing in Bethel, Alaska.  On May 8, 2005, Ms. Peratrovich-Elliott relocated to Hardin, Montana, hoping to find work. Although at her hearing Ms. Peratrovich-Elliott insisted she changed her address in May 2005, and advised the Employment Security Division (ESD) she had relocated to Montana, there is no record of change or notice with the ESD.  Also, none of Ms. Peratrovich-Elliott's subsequent claim certifications indicate she had traveled from Bethel.
Ms. Peratrovich-Elliott first applied for benefits for weeks ending May 21, and 28, 2005 by submitting a claim via VICTOR, Alaska's telephonic filing system, on May 31, 2005. One of these weeks was a waiting week, but the other was a paid week ($248). The check for that week was mailed to Ms. Peratrovich-Elliott's address of record, which was still a post office box in Bethel, Alaska. Ms. Peratrovich-Elliott shared this PO Box with her brother who deposited the check to her Wells Fargo checking account. 
Ms. Peratrovich-Elliott applied for benefits for weeks ending June 4, and    June 11, 2005 by filing a claim through VICTOR on June 13, 2005. An Unemployment insurance check, #98076241, was issued to Ms. Peratrovich-Elliott for these two weeks on June 13, 2005 for $496. The check was mailed to her address of record which was still her Post Office Box in Bethel, Alaska.    Ms. Peratrovich-Elliott. 
Check #98076241 was not immediately received by Ms. Peratrovich-Elliott and on July 6, 2005 she notified the ESD that she had not received her June 2 and June 11, 2005 benefit check, and requested a duplicate check be reissued to her. A duplicate check for these weeks, check #98088244, was reissued to her on July 6, 2005. At the same time Ms. Peratrovich-Elliott requested re-issuance of these checks she changed her address of record. Thus, the second check was issued to a Hardin, Montana address. Ms. Peratrovich-Elliott was cautioned verbally and in writing that she should not cash the first check if it should eventually appear.
Ms. Peratrovich-Elliott insisted this check was issued to an incorrect Hardin address. Employment Security Division records do show an incorrect address entered July 5, 2005. This was then changed on July 6, 2005, the same day her substitute check for benefit weeks of June 4 and 11, 2005 was issued.   
On July 14, 2005 the duplicate/reissued check, #98088244, was cleared as paid by the ESD's bank. However, on July 22, 2005 the original check #98076241 was also cleared as paid by the ESD's bank.  
On July 11, 2005 Ms. Peratrovich-Elliott filed her claim for benefits for weeks ending July 2, and 9, 2005.  A check for these weeks was issued July 11, 2005. However, this check was slow in arriving to her in Hardin and August 1, 2005 Ms. Peratrovich-Elliott requested that she be issued a duplicate. A duplicate check was issued to her on August 1, 2005. Again, she was warned about cashing both checks.  
Ms. Peratrovich-Elliott also insisted that she informed the ESD of the overpayment in late July when she was attempting to get direct deposit for her checks, and at that time was only informed to keep filing. The ESD has no record of this information being received. 

Ms. Peratrovich-Elliott then received the original check and endorsed it over to her roommate, Erin.  Within the following day or two, Ms. Peratrovich-Elliott's daughter was at Ms. Peratrovich-Elliott's home while Ms. Peratrovich-Elliott was not there, received the reissued check, and then took it with her and deposited it in Ms. Peratrovich-Elliott's Wells Fargo account in the community where she lives. There is no Wells Fargo in Hardin. Ms. Peratrovich-Elliott was not informed of the deposit until a few days later when she went to buy groceries and discovered almost $500 extra in her account.  She was informed by her daughter of the deposited check. It does not appear Ms. Peratrovich-Elliott contacted the ESD about this mistake, choosing only to send to the ESD deposit slips showing the two deposits. 

PROVISIONS OF LAW
AS 23.20.387(a) provides:


An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


CONCLUSION
The Commissioner has repeatedly addressed how explanations of mere oversight or simple error apply toward overcoming presumptions of fraud.
In Hunt, Comm’r Dec. 9426261, May 23, 1994, the Commissioner affirmed Department policy regarding presumptions of fraud arising from documents signed by claimants. The Commissioner held: 

“[A] presumption of intent to defraud arises on the basis of the falsified claim itself.” In re Gillen, Commissioner Decision 9121667, Dec. 6, 1991.

In Valentine, Comm’r Dec. 97 0842, August 12, 1997, the Commissioner addressed a claimant’s contention that a mere mistake or oversight occurred instead of fraud. The Commissioner held:
We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless.

In Sandvik, Comm’r Dec. 97 1826, December 22, 1997, the Commissioner addressed a claimant’s explanation that a simple error rather than fraudulent act occurred. The Commissioner held:

The claimant insists he made a simple error in not reporting either that he had worked and voluntarily separated from work during the week he claimed. We find his contention unconvincing. In a prior decision of the department, it was held that the falsification of the claim itself raises a presumption of fraud.

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Comm'r Dec. 79H-149, 9/14/79.

Ms. Peratrovich-Elliott understood she could not cash the two original checks issued to her for the four weeks in question. Requesting reissuance of checks places an extra duty of care upon the recipient of such checks. 
This information and the fact the two original checks were cashed, creates a presumption that Ms. Peratrovich-Elliott fraudulently redeemed the two original checks to receive double payments for the same two‑week period. To overcome that presumption, Ms. Peratrovich-Elliott has the burden of supplying evidence more convincing than a mere assertion to the contrary. (See Hunt, Valentine, and Sandvik cited above).

It is not credible that the ESD, upon being informed of her double payment for the first two weeks in question, as Ms. Peratrovich-Elliott has asserted, would merely instruct her to continue filing. Furthermore, upon discovery of a double payment, as in the second two week period, it is insufficient care to merely send to the ESD deposit slips from the accounts into which the check sums were deposited. This is inattention and carelessness where a higher, not lower, level of care is demanded. 
The hearing record fails to establish any other mitigating circumstances sufficient to overcome the presumption of fraud in this case.  The fraud determination will be affirmed.

DECISION
The September 26, 2005 determination is MODIFIED. Under AS 23.20.387, benefits for the weeks ending June 4 and 11, 2005 and weeks ending          July 2 and 9,  2005 are denied as weeks affected by a fraudulent cashing of  two extra checks for each of the two-week periods involved. 
Also under AS 23.20.387 Ms. Peratrovich-Elliott is disqualified for a 24 week period (not 52 weeks as the determination involved held) from week ending October 1, 2005 through March 11, 2006 as additional penalty weeks.         Ms. Peratrovich-Elliott remains liable for repayment of double benefits overpaid to her. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 28, 2005.
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Hearing Officer

