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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

                  Docket No. 05 1845             Hearing Date October 28, 2005 

CLAIMANT:
EMPLOYER:

GARY A SAUVAGEAU
WEIDNER INVESTMENT SVCS

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Gary A Sauvageau
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant, Mr. Sauvageau, took an appeal from a determination dated October 5, 2005 that denied him benefits under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. Sauvageau worked as a maintenance technician for this employer from February 2004 to July 19, 2005 when he was discharged. His duties were to maintain apartments and prepare them for rental. The work was located in Anchorage, Alaska.
The employer terminated Mr. Sauvageau by letter advising that he had been excessively absent or tardy; that his work performance was substandard; and that he created an intimidating work environment. 

Mr. Sauvageau held a second job the entire time he worked for this company. He believed he did more "make-readies," that is apartment preparations, than any other technician. He flatly denied every sleeping on the job, noting that he was free to sleep on his lunch hour. 

Mr. Sauvageau described himself as getting along with everyone, thus denying creating a hostile work environment. 
Mr. Sauvageau did admit to being one-half hour late to work on his last day. He advised the employer of his tardiness that was attributable to traffic and he overslept. Mr. Sauvageau spoke to a coworker because no-one else was in the office. Mr. Sauvageau also admitted to being late to a training class, which he was given short-notice to attend. 

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.
The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

The incident Mr. Sauvageau was terminated for was tardiness. Mr. Sauvageau admitted to this absence but swore under oath that he notified the employer of his tardiness. The employer did not appear at this hearing. 

This Appeal Tribunal holds the evidence does not sufficiently establish that       Mr. Sauvageau was recurrently late so as to establish gross negligence. Therefore, misconduct has not been proven.

This Appeals Tribunal holds that, for unemployment insurance purposes,         Mr. Sauvageau was not discharged for work-connected misconduct. 

DECISION
The October 5, 2005 determination is REVERSED. Mr. Sauvageau is allowed benefits beginning with the week ending July 23, 2005 through the week ending August 27, 2005. His maximum payable benefits are not reduced by three times his weekly benefit amount and he may still be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 3, 2005. 








Michael Swanson







Hearing Officer

