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CASE HISTORY

Mr. Traver timely appealed an October 6, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Traver began work with the employer in February 2000. He earned $14.26 for full-time work as a patient care technician. Mr. Traver’s last day of work was September 11, 2005.

Nurses had been reporting that Mr. Traver was reporting inaccurate amounts of fluid input and output (I & O) of patients. In early September, a nurse observed him estimating the amounts in the urine collection bags (foley bags) and then failing to empty them properly, causing the next staff member’s documentation to be inaccurate as well. 

On September 11, 2005, Mr. Traver was asked to stay in the room of a patient who was in need of individual assistance. The patient was an elderly woman with dementia problems. Her son was in the room when she began getting agitated. Her son bent over her and tried to calm her down. Mr. Traver told the son, “It looks like you are body slamming her.” The son reported to the employer that he asked Mr. Traver what he could do to calm down his mother and Mr. Traver told him to “body slam” her. 

Mr. Traver felt that the patient’s son was in the way of him performing his duties. He does not know why he did not just ask the son to move to the side so he could perform his job. He agrees that his choice of words was inappropriate and later apologized to the patient’s family.

On September 14, 2005, Mr. Traver met with the clinical manager and human resource representative to discuss his interaction with the patient’s son and his failure to properly record I&O amounts. Mr. Traver did not remember using the words “body slam” to the patient’s son when he was in the meeting. However, he agreed that he had been counseled numerous times for inappropriate comments to patients and staff and had been on “probation” since January for his actions. 

Mr. Traver also ultimately admitted to his employer during the September 14 meeting that he had, at times, estimated the amount of I&O and improperly emptied the foley bags causing the next I&O recorded amounts to be inaccurate as well. Mr. Traver was told that a decision would be made the following day as to what corrective action would take place. 

On September 15, 2005, Mr. Traver was discharged for incorrect/inaccurate recording of patient care facts and inappropriate interactions with patients and their families. 

Mr. Traver’s testimony in the hearing can be characterized as inconsistent and contradictory. At one point he would admit that he used the words “body slam” and then reverted to phrases such as “if I used those words.” He also originally denied inaccurate reporting of I&O amounts. He then stated he must have done it the day the nurse saw him do it and then ultimately admitted he often estimated the amount of the output by using the marks on the foley bag even though he knew that the marks were inaccurate due to bag expansion.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)      was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that.” Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
It is reasonable for the employer to expect Mr. Traver to accurately record patients’ I&O amounts. This is a vital part of patient care. Mr. Traver knew the appropriate method of ensuring accurate recordings and chose not to follow proper procedure. Mr. Traver’s disregard of proper procedures was not in the employer’s best interest and amounts to misconduct in connection with the work.  

The Tribunal need not address all of the employer’s other alleged reasons for the discharge since the deliberate failure to follow proper procedure constituted misconduct contributing to the employer’s decision to discharge the claimant. 

DECISION
The determination issued on October 6, 2005, is AFFIRMED. Benefits are denied for the weeks ending September 17, 2005 through October 22, 2005. Mr. Traver’s maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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