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CASE HISTORY

Ms. Young timely appealed a September 14, 2005 determination that denies benefits under AS 23.20.379. The issue is whether Ms. Young was discharged for work-connected misconduct.


FINDINGS OF FACT
Ms. Young began work for the employer on July 22, 1993. She worked full-time as a cashier for the last eight years. Ms. Young’s rate of pay was $14.55 per hour. Her last day of work was August 20, 2005.

On February 18, 2005, Ms. Young was suspended for five days for failing to process Women, Infants, and Children (WIC) vouchers correctly. She was told that any other violations within two years would result in immediate termination. Ms. Young had previous warnings and suspensions for the same violation in January and February of 2004.

As a result of the warnings, Ms. Young tried to be careful to make sure that the dates of the vouchers were valid, that the amount she wrote on the voucher matched the amount of the sale, and that the voucher was signed by the customer. Ms. Young was aware that her job was in jeopardy if she made another mistake, so she would double check her work. Ms. Young processed an average of 14 WIC vouchers a day during the beginning of each month and varying lesser amounts during the rest of the month.

On August 20, 2005, Ms. Young again processed a WIC voucher incorrectly. The customer had three WIC vouchers and each had to be entered into the cash register separately. The customer had three children with her that day. One of the children distracted Ms. Young by continually pushing her computer monitor screen down so she could not see it. In addition, there was a sale regarding two-for-one purchases that changed the customer’s order. All of theses events caused Ms. Young to make a mistake in the amount she wrote on the voucher and she had to call a supervisor for assistance. In all of the confusion, Ms. Young neglected to have the customer sign the last voucher. 

Ms. Young was called in to the office at the end of her shift. She was told that it was discovered that she had failed to get a signature on one of the WIC vouchers. The employer told her they would look into the situation, determine what the corrective action would be, and get back to her the following week.

On Tuesday, August 23, Ms. Young was discharged for failing to process WIC vouchers correctly.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…. 

CONCLUSION

“‘Ordinary negligence’ is based on fact that one ought to have known results of his acts, while ‘gross negligence’ rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is ‘slight negligence’ and ‘ordinary negligence.’” People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

In Brown, Comm’r Dec. 9225760, July 6, 1992, the Commissioner states, in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties… 

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work… There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The employer may have had a good reason for discharging a worker whose cash/check handling is not up to its standards and which is, therefore, detrimental to the operation of its business. However, in the case of a discharge, as in this matter, it is the employer’s burden to show that the worker’s actions rose to the level of misconduct. 

No evidence was presented to show that Ms. Young’s mistakes in handling vouchers resulted from anything other than ordinary negligence. In spite of the extra care she took to be more accurate in performing her voucher handling duties, she still made mistakes. Consequently, the discharge occurred for reasons other than misconduct in connection of the work.  
DECISION
The September 14, 2005 separation from work determination is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending August 27, 2005 through October 1, 2005, if she has filed and is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 3, 2005.
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