MADROS, James
Docket 05 1871
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET STE 206
ANCHORAGE, ALASKA  99503-4149
APPEAL TRIBUNAL DECISION


Docket No. 05 1871
        Hearing Date: November 1, 2005 

CLAIMANT:
EMPLOYER:

JAMES MADROS
MY CORPORATION INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
James Madros
Michelle Maynor

Laura Ippolito

ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed the October 6, 2005 determination that held the disqualifying provisions of AS 23.20.379 do apply to the separation from work. The issue is whether Mr. Madros was discharged for misconduct in connection with the work.

FINDINGS OF FACT

Mr. Madros began working for the employer in October 2004, and his last day of work was September 14, 2005. He worked full-time as an off-set printing press operator, earning $13.90 per hour. His work schedule was Monday through Friday from 8:00 a.m. to 5:00 p.m. 
Mr. Madros has allergies, which causes sinus drainage to fill his lungs with fluid. He also has asthma. He takes prescription medications for each ailment. 

On September 15, 2005, after being at work for five or ten minutes, he told his employer he was ill; he went home and went to bed. He was coughing and feeling “dizzy, drowsy and hot.” Because he was still feeling dizzy but knew he had to get his car payment to his credit union that day or pay an additional $50 or $60 in late fees, he asked his roommate to drive him to work to pick-up his paycheck. They left home at approximately 4:35 p.m. 

When he arrived at the workplace, Mr. Madros was told that he could not have his check until the owner, (Ms. Maynor) who usually distributes the paychecks, returned from a meeting. Mr. Madros decided to wait in the restaurant-bar next door, as he did not want to be subjected to the workplace “chemicals,” which irritate his conditions. He also wanted to wait there to get a drink of water until his roommate finished with a short errand.
Ms. Ippolito, the Production Manager, took Mr. Madros’s paycheck to him at approximately 5:00 p.m. Mr. Madros’s roommate then took him to the bank to deposit the check. They returned home by 5:30 p.m., and Mr. Madros again went to bed. 
When Mr. Madros called in sick on September 16, Ms. Maynor decided to terminate his employment, as she believed Mr. Madros was not sick on September 15 because he left home to not only pick up his paycheck but also to spend time in the restaurant-bar next door to the workplace. She, herself, observed that his car was parked in front of the restaurant-bar after she returned from her meeting at approximately 5:10 p.m. on September 15. She was “fed up” with his past work performance and his absences on September 15 and September 16.
On September 19, Mr. Madros again called in sick. The following day, 
Ms. Maynor terminated Mr. Madros’s employment, giving him no reason.
Before he was hired, Mr. Madros was advised by Ms. Maynor that he was expected to come to work as scheduled and to show up for work on time, among other advisements. During monthly meetings, Ms. Maynor stressed teamwork in accomplishing the work, as well as the need for all employees to be at work.

Mr. Madros was given no warnings specific to him during his employment.
PROVISIONS OF LAW

AS 23.20.379 provides, in part: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.
8 AAC 85.095 provides, in part:  

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

It appears that the immediate cause for Mr. Madros’s work termination was his absences on September 15 and 16, 2005. The Tribunal will, therefore, address only that reason in its decision.
Being observed away from home on a day a worker has told his employer he is too ill to work is normally viewed as suspicious. This action has the appearance of dishonesty and would generally lead the observer to conclude that the worker is absent for reasons other than those stated. 

In Hall, Comm’r Dec. 04 1770, December 13, 2004, the Commissioner held, in part, with regard to absence from the workplace:
Under the regulation, isolated instances of poor judgement are not considered misconduct. Given the fact that the claimant had no prior warnings or problems regarding her time accounting or her attendance we view this incident as a good faith error in judgment and an isolated incident .Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct.

The Tribunal believes that Mr. Madros was ill on the days he was absent from work. Considering, however, that he believed he would be charged an additional $50 or $60 if he did not make his car payment on September 15 and that he had no formal warnings during his employment with Ms. Maynor, the Tribunal concludes that, in leaving home to pick up his paycheck on a “sick” day off, he made a good faith error in judgment, rather than committed a willful act against the employer’s interests. Consequently, the disqualifying provisions of AS 23.20.379 do not apply in this work separation.
DECISION

The October 6, 2005 determination is REVERSED.  Benefits are allowed for the week ending September 17, 2005 through the week ending October 22, 2005, if he was filing and otherwise eligible. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 2, 2005.








Diane Reeves, Hearing Officer

