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CLAIMANT:

GIOVANNI DAVIS                     

CLAIMANT APPEARANCES:
ESD APPEARANCES:


Giovanni Davis                     
None

CASE HISTORY

Mr. Davisfillin "" \d "" timely appealed an October 6, 2005 redetermination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The redetermination disqualified himfillin "" \d "" on the ground that he failed to attend, without good cause, a reemployment services orientation.fillin "" \d ""

FINDINGS OF FACT

Mr. Davisfillin "" \d "" established an unemployment insurance claim effective July 10, 2005fillin "" \d "". On September 14, 2005, Mr. Davis was sent written notification to attend a September 27, 2005 reemployment services orientation. He did not attend that meeting. 

Mr. Davis’s wife is the one that normally checks the mail. His wife went out of state for a few weeks in mid-September and Mr. Davis was not used to checking the mail. When he went to get the key to open the mailbox he was unable to find the key. He contacted his wife around September 26 to ask if she had the key. She advised him that she did not have it with her. 

Mr. Davis assumed that the key was misplaced and decided not to look into getting it replaced. He decided not to attempt to get his mail from the post office or get a new key from the superintendent of the apartment complex. He was “just going to wait it out” until the key reappeared.

On October 4, he found the key when he was doing the laundry. When he got his mail he found two letters from the Employment Security Division (ESD). One letter stated that he was scheduled for an orientation meeting and the other letter stated he was denied for failing to attend the orientation meeting.

Mr. Davis contacted Job Service on October 5 and rescheduled his orientation meeting for October 25. Mr. Davis agrees that it was his fault that he did not check his mail but he does not believe that he should be penalized for it. 


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)     The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;

(2) circumstances that waive the availability for work        requirement in AS 23.20.378;

(3) attendance at training approved under AS 23.20.382 and  8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  

CONCLUSION

To be eligible for benefits, Mr. Davis must show he is ready and willing to immediately accept suitable full-time work. That readiness is also demonstrated by his active participation in the agency's reemployment services program. As described in the above-mentioned regulatory provision, a claimant is ineligible to receive unemployment insurance benefits in any week in which he fails to participate in reemployment services. 

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 

There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...and the fact that he did receive the packet of documents would strengthen the presumption that mail is correctly delivered to his address….

The advisement letter advising Mr. Davis of his orientation meeting was mailed to the claimant’s correct address of record; the Division met its “notice” obligation. Although Mr. Davis misplaced the key to his mailbox, he could have gotten access to his mail by going to the post office or asking the superintendent of his apartment complex for a new key. Mr. Davis’s decision to not to take action to replace the missing key was under his control.  

Mr. Davis has failed to provide the Tribunal with a reason that shows that a circumstance beyond his control prevented him from attending the scheduled hearing. Benefits for the two weeks in question remain denied.


DECISION
The refillin "" \d ""determination issued on October 6, 2005fillin "" \d "" is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the weeks ending October 1, 2005fillin "" \d "" through October 8, 2005.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 4, 2005fillin "" \d "".









Catherine Miller, Hearing Officer


