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STATEMENT OF THE CASE

Mr. Lohman timely appealed an October 10, 2005 determination that denied benefits under AS 23.20.379. The issue is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The interested employer took over the waste management contract from VECO in June 2005. Mr. Lohman worked for VECO and was subsequently hired by CCI, Inc. starting June 1, 2005. Also hired at the same time was one of the four other Waste Management Techs (WMT) employed formerly by VECO. A trainee was hired to help the WMT and Mr. Lohman at some point after CCI, Inc. took over the contract.

Mr. Lohman’s last day of work was September 22, 2005. He was also a WMT and earned $21 per hour. His job duties were to ensure that certain waste materials, such as office computer products and cardboard, were properly handled or re-cycled. He also worked with other waste materials, some of which were hazardous. He worked a two week “on” and two week “off” schedule generally, although there were times when he worked three weeks “on” and one week “off.” Each shift was at least 12 hours long. Mr. Lohman and the WMT worked on opposite two-week shift rotations. The work was located at the two British Petroleum sites on the North Slope in Alaska.
Mr. Lohman felt the retained WMT (hereafter referred to as coworker) failed to perform his work properly, based on his own year-long observations. He believed he was performing approximately 80 percent of the work the two workers together were to perform. When he told his manager, John, shortly after being hired about his concerns with his coworker, he was told that his coworker would be given 90 days to improve. 
On September 19, Mr. Lohman again spoke to John about the large amount of work he, himself, was performing due to his coworker’s failure to perform and to expressly follow the written procedures. Mr. Lohman was experiencing some back pain as the result of the extra work he felt he was forced to do because of what he considered “incompetence” on the part of his coworker. He felt his coworker “barely did the work in his job description.” Mr. Lohman sometimes had to re-do what his coworker’s had done or return to the North Slope a week earlier than scheduled to help his coworker finish the work. 
John acknowledged he was aware of Mr. Lohman’s coworker’s failure to perform adequately but told him that the coworker would be given an additional 90 days to improve. Mr. Lohman then told John he wanted a raise, given that he felt he was still doing 80 percent of the work. His raise demand was declined. Mr. Lohman also told John that if the workload situation did not change, he was going to resign. Later in the September 19 conversation, 
Mr. Lohman gave John his resignation notice specifying that his last day of work was to be September 22, 2005.  
The following day, September 20, Mr. Lohman was told his work was finished with CCI, Inc., and he was taken to the airport to be flown back to Anchorage. He was paid through September 22, 2005.

A day or two after returning to Anchorage, Mr. Lohman went to the CCI, Inc., Human Resources (HR) personnel to complain about his work situation, as he felt he went “above and beyond” what was required of him while working with his coworker. He and the employer are currently in conflict resolution negotiations, as Mr. Lohman wants to return to work but under more equitable conditions.

Mr. Lohman did not want to go above his manager to seek help from HR because he felt that either he or his manager might lose his job. 

STATUTORY PROVISIONS

AS 23.20.379 provides in part:

(a)
 
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:

(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Mr. Lohman was discharged or whether he voluntarily quit work. 
The Employment Security Division Benefit Policy Manual states in section VL 135, in part:

The nature of a worker's separation depends upon whether the employer or the worker made the final move to end the employment relationship. A worker may give notice to quit and then be discharged by the employer. With the exceptions given below, if a worker is discharged before the date on a resignation notice, the separation is a discharge. The general principle is that if a new and immediate cause intervenes while there is still a substantial period of notice, the new intervening action is the reason for the worker's separation (Stephens, 93255491, February 22, 1994.)… 
1.  Maintenance of employer/employee relationship
a.  
If an employer pays a worker wages, and otherwise maintains the worker's benefits through the effective date of the worker's resignation, the separation remains a voluntary leaving, regardless of an early discharge by the employer (McDonald, 9129502, March 6, 1991.)

Because the employer paid Mr. Lohman through his resignation notice date, his early discharge from the job remains a voluntary quit.

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the standard to apply in voluntary leaving work issues. The Commissioner held:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.

The immediate cause for Mr. Lohman’s quit was twofold: 1) his dissatisfaction with his failure to receive a raise after feeling he performed approximately 80 percent of the work, and 2) his dissatisfaction with his manager’s willingness to allow the coworker an additional 90 days to improve.
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Failure to receive a raise is, by itself, not a compelling reason to quit a job, especially when a raise is not first promised. However, uneven workload distribution can sometimes provide a worker with a compelling reason to leave the work, if it causes undue hardship on the worker. In this matter, the Tribunal concludes there was not an undue hardship on Mr. Lohman. 

Mr. Lohman felt he went “above and beyond” what was necessary to finish all of the work. As such, it appears he is in that category of uniquely motivated workers, as described in Roderick, above. He cannot expect that his coworker would work up to that same level, especially when he admitted that his coworker did the work within the job description. 
Based on the above, Mr. Lohman did not have a compelling reason to have quit his job. 

The decision in this matter also turns on whether all reasonable alternatives were exhausted. Mr. Lohman has not shown such was the case prior to leaving his job. He did twice consult his immediate manager about his dissatisfaction with the amount of work his coworker did. However, he could have gone to the Human Resources office at any time before quitting to try to get his work objections rectified, if he felt his manager’s response on September 19 was inadequate. The employer was apparently willing to at least look into 
Mr. Lohman’s allegations, as he and the employer are in the process of conflict resolution at this time. 
In order to show that a quit was for good cause, both elements of good cause, as outlined in Ostrowski, must be met. Because Mr. Lohman did not have a compelling reason to quit and did not exhaust all reasonable alternatives before resigning from his job, his quit was without good cause.
DECISION

The October 10, 2005 determination is AFFIRMED. Mr. Lohman’s benefits are denied pursuant to AS 23.20.379 for the week ending October 1, 2005 through the week ending November 5, 2005. His maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on November 15, 2005.


Diane Reeves, Hearing Officer
