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STATEMENT OF THE CASE
Mr. Pugay, the claimant, timely appealed the October 13, 2005 determination that denied benefits under AS 23.20.379. The issue is whether he quit work without good cause, or whether he was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Mr. Pugay worked for the employer from mid-August 2005 until September 23, 2005. He worked full-time as a fish processor, and was paid $8.50 per hour. His crew was scheduled to start work at midnight each day. The employees continued until the work was finished. The work was located in Anchorage.
On September 23, Mr. Pugay noticed on his first break that one of his car tires was a bit low. By the time he checked on the tire on his second break at 
4:00 a.m. his tire was flat. His break was due to end at either 4:15 a.m. or 
4:20 a.m. The entire crew went on break at the same time.

Mr. Pugay had an argument with a coworker during his final shift. He was also tired and “felt bad” from his long work hours. He clocked out and went to his car to sleep. He clocked out at 4:28 a.m. The crew’s work ended at 8:38 a.m. on September 23.
Mr. Pugay believes that his supervisor, Mr. Nguyen, knew about his flat tire, as Mr. Nguyen was in the parking lot smoking when Mr. Pugay checked his tire on his first break. Mr. Pugay recalls that he told Mr. Nguyen that he was leaving to have his tire repaired. Mr. Pugay did not have his tire repaired until after he awakened on September 23.
Mr. Nguyen denies any knowledge of Mr. Pugay’s flat tire. He recalls that he searched for and asked about Mr. Pugay’s whereabouts after the 4:00 a.m. break. Two members of Mr. Pugay’s crew told Mr. Nguyen that Mr. Pugay had told them he was quitting.
Mr. Pugay arrived for work at midnight on September 24. Mr. Nguyen told 
Mr. Pugay that he could not return to work. 
Exhibit 4 is a copy of the employer’s statement regarding Mr. Pugay’s work separation. In the statement, it is noted that Mr. Pugay could not get along with his coworkers and that he was always “fighting with people.” Exhibit 5 is also a statement from an employer representative, who stated that Mr. Pugay had been warned on several occasions and that the final incident for which his work ended was leaving work without permission on September 23, 2005.

Mr. Pugay feels he was fired, as he was not permitted to return to work on September 24. The employer feels that Mr. Pugay quit, as that is what 

Mr. Pugay told two of his coworkers. Mr. Pugay admits that he wanted to quit but not on September 23. He argues that he intended to work two more weeks.
PROVISIONS OF LAW

AS 23.20.379 provides, in part: 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part: 
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Mr. Pugay’s employment was terminated or whether he voluntarily quit work. 

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. 
A voluntary leaving, on the other hand, is a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
The Tribunal concludes Mr. Pugay’s employment was terminated. Although he wanted to return to work on September 24, he was prevented from doing so by his supervisor. At that point, Mr. Pugay had no choice in the matter; the choice to end his work had been made by Mr. Nguyen. The matter, consequently, will be decided on the merits of a discharge.

In King, Comm’r Dec. 03 1060, August 25, 2003, the Commissioner reiterated the long-standing position of the Employment Security Division with regard to a worker’s absence by holding:

The claimant did not make reasonable attempts to notify her employer of her absence in spite of clear instructions to do so. “Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Commissioner Review 9225438, June 18, 1992.

As noted in the King decision (above), unexcused absence from work is misconduct unless there is a compelling reason for the absence and the worker notifies the employer of his absence. Mr. Pugay had no compelling reason to leave work early on September 23. Even if he had gone to repair his tire, there was no need for him to do so at 4:30 a.m. The Tribunal concludes that he did not have permission from his supervisor to leave early, as the supervisor was searching for him after the second break. Benefits were properly denied.
DECISION

The October 13, 2005 determination is AFFIRMED. Benefits are denied for the week ending October 1, 2005 through the week ending November 5, 2005. 
Mr. Pugay’s maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 23, 2005.







Diane Reeves, Hearing Officer

