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CASE HISTORY

Mr. Thongvilay timely appealed the October 19, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Thongvilay worked for the employer from November 17, 2004 through September 14, 2005. He earned $9.00 per hour for full-time work as a car wash supervisor. 

On the morning of September 11, 2005, the employer went to the work site to post the new schedule. Mr. Thongvilay was not there. He had another employee open the car wash for him. The employer advised the employee to have 

Mr. Thongvilay contact him as soon as he came in. 

Mr. Thongvilay came into work around noon. He was late because he had been out late “partying.” Mr. Thongvilay did not contact his employer and does not remember if he was asked to or not. However, he contends that he had lost the employer’s phone number and had no way to reach him. 

When clocking in, Mr. Thongvilay noticed that his time card listed that he had clocked in at his scheduled time, 7:00 a.m. He decided not to correct the time or clock in again, because “it would have looked funny.” He did not write on the card because he thought he would get in trouble. Since the manager was not in his office, Mr. Thongvilay decided he would just talk to him about it later. When he left at 6:30 p.m. that evening he clocked out as usual. 

Mr. Thongvilay had the following two days off. During that time, the employer saw that his time card showed that he had been at work the morning of September 11, and the employer knew that was inaccurate. When 

Mr. Thongvilay came into work on September 14, the employer asked him why his time card showed that he was at work at 7:00 a.m. in the morning on September 11. 

Mr. Thongvilay told the employer that someone else had punched in his card. He did not want to change it because he thought that it would get him in trouble. Mr. Thongvilay’s statements did not make sense to the employer, so Mr. Thongvilay was discharged for falsifying his time card.

Mr. Thongvilay contends that he should not be discharged for someone else punching in his time card. He agrees that he should have clocked in when he got to work or wrote the correct time on the time card. He also agrees that since his manager was not there he could have left him a note. 

Mr. Thongvilay was aware that falsifying time cards was a dischargeable offense, as a prior manager had gotten discharged for the same offense. However, he argues that he did not lie about what time he came in when approached by his employer. He contends that he was going to “mention it” but did not have time to come forward before it was discovered. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2)  
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)  
"Misconduct connected with the insured worker's work" as        used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

Mr. Thongvilay’s reasons for not correcting the 7:00 a.m. clock-in on his time card are not entirely logical. He admits that he knew that a previous supervisor had been discharged for time card fraud in the past. Yet, he failed to clock in showing his correct time of arrival at work or make any notations that the earlier time stamp was incorrect. However, due to the fact that Mr. Thongvilay reason for being late in the first place was due to excessive partying the night before, he may not have been thinking clearly.

The Tribunal does not condone a worker who fails to immediately correct an inaccurate time card, or who fails to show up for work as scheduled. However, there is insufficient evidence to show that Mr. Thongvilay’s actions were a deliberate disregard of the employer’s interests. As such, this incident was an isolated instance of a good faith error in judgment. As such, misconduct in connection with the work has not been established. 

DECISION
The determination issued on October 19, 2005 is REVERSED. Benefits are allowed for the weeks ending September 17, 2005 through October 22, 2005. 

Mr. Thongvilay’s maximum benefit entitlement is not reduced by three weeks. His eligibility for the receipt of future extended benefits is unaffected.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 18, 2005.








Catherine Miller, Hearing Officer

