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Lone Star Steakhouse, the interested employer, appealed an October 17, 2005 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Mr. Botello’s separation from work. The issue is whether the employer discharged Mr. Botello for misconduct connected with his work.


FINDINGS OF FACT
Mr. Botello first began work for the employer in 2000. His last period of employment was from March 2004 to September 24, 2005.  Mr. Botello worked as a dishwasher. 

Mr. Botello had problems with his back. He has had medical restrictions placed upon what work he can perform. The employer attempted to abide by all such restrictions, and Mr. Botello's work was modified accordingly. For example,  Mr. Botello was not required to remove the trashcans filled with trash, but was required only to replace the emptied can with a new trashcan liner and slide the can back into place. Also, Mr. Botello was not required to get up onto a ladder to replace light bulbs but only to steady the ladder for other personnel to climb up and change light bulbs.  For the last year, Mr. Botello performed these duties only with supervision. On his last day of work, when Mr. Botello refused to perform these functions, and also insisted on working only certain limited hours, he was terminated.
At his hearing, Mr. Botello apparently found it difficult to understand the questions asked as he repeatedly gave unresponsive answers. As nearly as this Hearing Officer could discern, Mr. Botello felt he had been required to pull trashcans full of trash and perform other duties against his doctor's restrictions. 
In any event, a doctor's statement from Todd Currie, DC, Exhibit 10, dated October 11, 2005 indicates that Mr. Botello was unable to work beginning in June 2005 to October 1, 2005.  Mr. Botello's disease is described as lumbrosacral strain. His limitations were no heavy lifting or overhead lifting, and no standing for more than 30 minutes.  Mr. Cannon, the restaurant manager, noted that this doctor's statement was provided after Mr. Botello's termination. 
 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

Mr. Botello was discharged for refusing to follow the employer's work instructions. This Appeal Tribunal finds Mr. Botello's testimony extremely unhelpful and evasive. However, the doctor's statement presented in this case is persuasive. In that document, Mr. Botello is described as unable to work beginning in June 2005. Thus, all the accommodations the employer made are insufficient to establish that Mr. Botello intentionally refused to perform his job duties. Rather, the medical testimony establishes that Mr. Botello was physically unable to perform his responsibilities.  Therefore, this Appeal Tribunal concludes that misconduct connected with the work is not found, and Mr. Botello will not be disqualified.

DECISION
The October 17, 2005 separation from work determination is AFFIRMED.     Mr. Botello remains allowed benefits beginning with the week ending       October 1, 2005 to week ending November 5, 2005 IF OTHERWISE ELIGIBLE. His maximum payable benefits are not reduced by three weeks and he may be  eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 23, 2005.
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