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STATEMENT OF THE CASE

On October 31, 2005, Mr. Deschamps filed a timely appeal against a determination that reduced his benefits under AS 23.20.360, and denied his benefits under AS 23.20.379 and 387. He was also held liable for the repayment of benefits in the amount of $2,176 and the payment of a penalty in the amount of $1,088 under AS 23.20.390. He filed a timely appeal.

The issues before the Tribunal are whether Mr. Deschamps
· voluntarily left suitable work without good cause;

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Deschamps filed a new claim for benefits effective October 24, 2004.  The Division determined he was eligible to receive a weekly benefit amount of $248 plus $24 in dependant’s allowance.  He filed and received benefits for various weeks thereafter. 

A random audit was conducted by the Division which resulted in wages being reported as being earned by Mr. Deschamps from First Capital Mortgage during the weeks reflected in the chart below, as well as the fact Mr. Deschamps quit his job on December 14, 2004.  When Mr. Deschamps filed for the weeks in question, he reported over VICTOR, the Division’s telephonic filing system, that he did not earn any wages, and for week ending December 18, he did not report his work separation.

	Affected Weeks
	Claimant Reported Wages
	Employer Reported Wages

	12/04/04
	00.00
	129.50

	12/11/04
	00.00
	133.00

	12/18/04
	00.00
	28.00


The income reported as wages by the employer for week ending December 18 was in actuality reimbursement for a calculator Mr. Deschamps had purchased for use on the job.
Mr. Deschamps’ personnel file with First Capital Mortgage lists his job title as loan officer.  He was paid minimum wage during his initial training of $7 per hour.  Upon completion of the training, Mr. Deschamps was to be paid a guaranteed base salary of $500 per week, with the base deducted from any commission sales made during the following 90 day period. The base salary was not subject to refund upon resignation.  Mr. Deschamps quit his job before his training was complete, informing his employer that he was returning to a previous job.
Before securing his job with First Capital Mortgage, Mr. Deschamps last worked for Sears Roebuck and Co. on October 24, 2004 as an assistant store manager.
Mr. Deschamps told Ms. Paradis during her inquiry that he had assumed that because the job was commissioned-based, the training would be also.  Because he never made a loan, he did not think he would get paid anything, and was surprised, upon his resignation, to receive a check for the hours of his training. He told Ms. Paradis that he quit because he did not think he was fit to be a loan officer; he did not feel he would make enough loans; and he did not ask for a transfer to other work previous to quitting. (Exhibit 8)
Mr. Deschamps told his wife, who was present at the hearing, that he thought he had been hired as a manager and was being given loan officer training as part of the overall managerial training.  He also told her that he believed the base pay as a loan officer would accumulate as a debt, and that should he be unsuccessful in making loans, would rise to an unmanageable level.
When Mr. Deschamps filed over VICTOR, three of the questions that were asked of him for each week were:  “Did you miss work, or refuse a job offer, or job referral?”; “Were you attending school or a training program?”; and, “Did you work for an employer or were you self-employed?”  Mr. Deschamps answered “no” to all these questions for weeks ending December 4, 11 and 18.
Mr. Deschamps was mailed a claimant handbook to his correct address of record on October 26, 2004.  The handbook contains instructions on what constitutes work, the proper reporting of wages, potential disqualifications for quitting a job, eligibility while attending training, the consequences of fraudulent filing, and telephone numbers to call for any questions.  On November 17, 2004, the Division issued Mr. Deschamps a determination holding that he had quit his job with Sears Roebuck and Co. for good cause, imposing no disqualification. 

Mr. Deschamps suffered some confusion as to whether the training he was receiving as a loan officer was training or work.  He discussed it with his wife, and she informed him it was to be considered training.  As a result, he answered “no” to the question of having worked.  His wife does not know why he also answered “no” to the question of whether he was attending training, and why he did not report his wages to the Claim Center once he received payment for his services.
STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Under AS 23.20.360, the benefits a person receives must be reduced by the wages a person earns.  The amount of the reduction is determined using the formula in the statute.  Mr. Deschamps had earnings for the weeks ending December 4 and 11 in the amounts reported by First Capital Mortgage.  His benefits must be reduced accordingly.  For week ending December 18, he did not work or receive any wages; he was merely issued a reimbursement check for office equipment.  Benefits for that week will not be reduced.
“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.
The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

In Charles, Comm’r Dec. 9225093, June 3, 1992, the Commissioner addressed suitability of work under the 13 consecutive weeks of unemployment standard. The Commissioner held:

The Tribunal made no finding on how long the claimant had been unemployed when he took the job in Arizona. The findings therefore do not support the Tribunal’s conclusion that the stop‑gap [sic] employment was suitable for the claimant. The job was clearly outside the claimant’s regular occupation. Under 8 AAC 85.410(a) any work outside the claimant’s principal occupation or occupations is unsuitable for the first 13 consecutive weeks of his unemployment. We conclude the claimant had good cause to leave this job for other reasons, so the defect in the findings will be ignored.

Because Mr. Deschamps had been unemployed for over 13 weeks upon acceptance of his employment with First Capital Mortgage, that work is deemed suitable employment, even though it may not have been directly in his former line of work as management assistant (see Charles, above).  Because the work was suitable, the burden is upon Mr. Deschamps to establish good cause for quitting if the benefits are to be allowed (see Fogleson and Craig, above).
Hearsay is defined as statements made out of court offered in evidence to prove the truth of the matter asserted. Sellers, Comm’r. Dec. 9320614, April 13, 1993.
A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue.  Mr. Deschamps did not attend the hearing to give sworn testimony as to why he quit his job.  He had his wife act as his representative, who had limited knowledge of the actual events. His employer was not represented by Mr. Deschamps’ direct supervisor, but the president of the company.  The president did not have any first-hand testimony, but relied upon company records within the personnel file and conversations he had with Mr. Deschamps’ supervisor.
There has not been any evidence provided that would lead to a conclusion that Mr. Deschamps had a compelling reason to leave his job or that he exhausted all reasonable attempts to protect his employment before doing so.  The work was suitable; the employer’s salary plan was not illegal; and Mr. Deschamps’ alleged ignorance of how he would be paid could have easily been rectified by seeking clarification.  Furthermore, Mr. Deschamps quit before ever making a loan, or inquiring into a transfer to other work.
It is the conclusion of the Tribunal that Mr. Deschamps voluntarily quit suitable work without good cause.

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Morton, Comm'r Dec. 79H-149, 9/14/79.  Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.

While Mr. Deschamps may not have realized he was being paid for his training at the time he filed over VICTOR, he did realize it when he received a check. At that point, he concealed the material fact of his wages by not reporting them to the Claim Center. He had received a handbook both instructing him of the definition of wages, and providing a telephone number for any questions or adjustments.  Furthermore, Mr. Deschamps falsified his claim form when he answered he was not attending training.  Even giving liberty to his alleged confusion between work and training, if it was not one, it certainly was the other.  Had Mr. Deschamps reported he was in training, he would have been instructed to contact his Claim Center for further fact-finding and been set straight.  Because Mr. Deschamps did not report his wages or the fact he was working or in training, he is considered to have falsified his claim forms for weeks ending December 4 and 11.
Mr. Deschamps did not report the fact that he had quit his job during week ending December 18.  While VICTOR would not have asked him this question directly because he did not report working, Mr. Deschamps had been made familiar both in his handbook and in a prior determination that a potential disqualification may occur from a job separation.  For these reasons, and because Mr. Deschamps credibility has been tainted by giving different reasons for his quit to different parties, the preponderance of evidence leads to the conclusion that Mr. Deschamps purposefully and fraudulently withheld the material fact of his job separation to obtain benefits to which he knew he may otherwise not be entitled.
Mr. Deschamps received benefits to which he was not entitled.  Those benefits, plus a penalty, must be repaid, in keeping with this decision.
DECISION

The notice of determination and determination of liability issued in this matter on October 24, 2005 is AFFIRMED and MODIFIED.

· That portion of the determination holding that Mr. Deschamps’ benefits are reduced due to receipt of wages is MODIFIED. Benefits remain reduced under AS 23.20.360 for the weeks ending 
     December 4, 2004 through December 11, 2004, but are not reduced        for the week ending December 18, 2004.

· That portion of the determination holding that Mr. Deschamps voluntarily quit his employment is AFFIRMED.  Under AS 23.20.379,

· benefits are denied for the weeks ending December 18, 2004 through January 22, 2005;

· Mr. Deschamps’ benefits remain reduced by three times his weekly benefit amount, and

· he remains ineligible for the receipt of extended benefits.

· That portion of the determination holding that Mr. Deschamps committed fraud or misrepresentation is AFFIRMED. Under AS 23.20.387, benefits are denied

· for the weeks ending December 4, 2004 through January 22, 2005; and
· for the weeks ending October 29, 2005 through September 23, 2006.
· That portion of the determination holding that Mr. Deschamps is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. Mr. Deschamps remains liable for the repayment of benefits paid to him and for a penalty amount, in keeping with this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on November 25, 2005.


Janice Carran

Hearing Officer
