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CLAIMANT:




WANDA E WALDON-GARDNER             


CLAIMANT APPEARANCES:

Wanda E Waldon-Gardner             


ESD APPEARANCES:

None
CASE HISTORY

On September 22, 2005, Ms. Waldon-Gardnerfillin "" \d "" appealed a July 28, 2005 determination that denies benefits under AS 23.20.379. Benefits were denied on the grounds that she voluntarily quit work without good cause.
The first issue is whether the Tribunal can accept her appeal against the July 28, 2005 determination as if timely filed (AS 23.20.340).  

FINDINGS OF FACT

Timeliness of Appeal Issue 

In late July 2005, Ms. Waldon-Gardner called the Anchorage Claim Center and asked whether or not she was allowed benefits in regards to her job separation. She was told that she had been denied benefits for six weeks and the Anchorage Claim Center read the determination that denied her benefits for voluntarily leaving work without good cause. 

Ms. Waldon-Gardner does not remember if she received the determination in the mail. However, she admits that she was aware that she had 30-days to file an appeal if she disagreed with the determination. She has filed appeals against previous decisions.

Ms. Waldon-Gardner did not file the appeal immediately because she knew that she had thirty days. She was not consistently living at home during that time due to family problems. On August 3, 2005, Ms. Waldon-Gardner was incarcerated and remained incarcerated until September 16, 2005. She did not file an appeal until September 22, 2005, six days after she was released.

Ms. Waldon-Gardner did not file the appeal while she was incarcerated because she was busy trying to get released and deal with family problems. At first she did not have any money and could not buy stamps to write a letter. Then, when she obtained stamps, she did not feel that filing the appeal was a priority. She decided to wait until she was released to deal with filing the appeal.

Ms. Waldon-Gardner has filed for several benefit years and has received Unemployment Insurance Claimant Handbooks with each new claim. She read the handbooks, which advised her of her 30-day appeal rights.  

Voluntary Quit Issue

See Conclusion and Decision.

PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f) If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

Timeliness of Appeal Issue 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


A claimant filing for unemployment insurance benefits is responsible to read and follow the instructions sent to her by the Employment Security Division. In late July, Ms. Waldon-Gardner received notice that she was denied benefits for voluntarily quitting her job. She does not dispute that she was required to file an appeal within 30 days. 

AS 23.20.340 states that the 30-day period for filing an appeal may be extended for a reasonable period if the claimant shows that applying for the appeal outside that 30-day window was delayed by some circumstance beyond her control. Ms. Waldon-Gardner made a conscious decision not to file her appeal because it was not a high priority at the time. 

It has not been shown there was a reason beyond Ms. Waldon-Gardner control that prevented the timely filing of her appeal. Therefore, the appeal is not accepted as timely filed.

Voluntary Quit Issue

The Tribunal does not have the jurisdiction to consider this matter further because the appeal was not filed timely.

DECISION

The appeal filed against the July 28, 2004 determination pursuant to 

AS 23.20.379fillin "" \d "" is DISMISSED as untimely filed. Benefits remain denied as shown on the determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 23, 2005








Catherine Miller, Hearing Officer

