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STATEMENT OF THE CASE
Ms. Sison, the claimant, timely appealed the October 27, 2005 determination that denied benefits under AS 23.20.379. The issue is whether she quit work without good cause or whether she was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Ms. Sison last began work for the employer in May 2003, and her last day of work was October 5, 2005. She worked full-time as a baker, earning $10 per hour. In July 2005, she began working an expanded schedule: Monday through Friday from 5:00 a.m. to 3:00 p.m. and on Saturdays from 6:00 a.m. until 6:00 p.m. She had Sundays off, unless she was called in to work. The work was located at the Dimond Center Mall in Anchorage.
Ms. Sison was having problems with her teeth and, as a result, had numerous infections. She spoke with Ms. Chau, the owner, several times about her infection problems and her desire to work fewer hours per week. Ms. Sison agreed to work the expanded schedule until October 31, at which time she would work a part-time schedule.
On October 4, both women became upset with one another over an issue having to do with the till being out of balance. Ms. Sison refused to work the cash register. Ms. Chau told Ms. Sison that working the cash register was part of her job and that if she did not feel she could “handle it,” she could give her resignation notice. Later the same day, the two women made amends. 

Ms. Sison had indicated to Ms. Chau several times earlier in the year that she was planning to resign for various reasons.
Ms. Sison went home ill at approximately 9:30 a.m. on October 5, 2005. She was absent from work the following day but called Ms. Chau to say that she would be at work on October 7, 2005.

The claimant’s and the employer’s version of events differ significantly regarding what occurred on October 7, 2005.

Ms. Sison recalls that when she arrived for work on October 7 at 4:55 a.m., 

Ms. Chau and one of Ms. Chau’s sisters were already at the workplace waiting for her. She recalls that Ms. Chau told her that it was decided that her services were no longer needed because she could no longer work the expanded work schedule. 
Ms. Chau recalls that she arrived at the workplace at 7:30 a.m. or 7:40 a.m. on October 7and found the store closed. Ms. Sison was not there and had not left a message; no muffins were baked or other food prepared. Ms. Chau recalls that she had to call in two of her sisters to help her that day.
Mr. Bessette and Mr. Whitley, regular customers and morning “mall walkers,” recall that on October 7, when they went to get a morning snack, they were told the baker had not shown up that day and as a result, the muffins were not yet ready.
PROVISIONS OF LAW

AS 23.20.379 provides, in part: 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part: 
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Ms. Sison’s employment was terminated or whether she voluntarily quit work. 

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. Further, it may be in such cases that the intent of both parties is obscured by each having misinterpreted the words or actions of the other.  
A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. 
A voluntary leaving, on the other hand, is a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
The Tribunal believes that Ms. Sison had the choice to return to work but chose instead to abandon her job. It is simply not logical to conclude that Ms. Chau, a business owner, would show up before 5:00 a.m. with her sister, terminate the Ms. Sison’s employment, and then fail to bake one of the products on which her business relies---muffins. She had approximately two and a half hours in which to ensure that she had enough muffins so as to avoid turning away her regular “mall walker” customers, such as her two witnesses. The matter, consequently, will be decided on the merits of a voluntary leaving.

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states, in part, with regard to what constitutes good cause:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving.

Ms. Sison did not put forth a reason for abandoning her job. Thus, she did not show that she had a compelling reason to quit or that she exhausted all reasonable alternatives to quitting prior to leaving. Ms. Sison’s quit, therefore, was without good cause.
DECISION

The October 27, 2005 determination is AFFIRMED. Benefits are denied for the week ending October 8, 2005 through the week ending November 12, 2005. 
Ms. Sison’s maximum benefit entitlement is reduced by three weeks, and she may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 22, 2005.







Diane Reeves, Hearing Officer

