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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 25509

JUNEAU, ALASKA   99802-5509


APPEAL TRIBUNAL DECISION
                       Docket No. 05 2002          Hearing Date: December 13, 2005 

CLAIMANT:
EMPLOYER:


GORDON A McELHANEY
HARDY HEATING INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES 

Gordon A McElhaney 
None

ESD APPEARANCES
None


CASE HISTORY
Mr. McElhaney appealed a determination issued on November 3, 2005 that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue is whether   Mr. McElhaney voluntarily left work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. McElhaney worked for the interested employer beginning in October 2001. At the end of his employment he was the warehouse manager for the company. His last day of work was October 6, 2005. 

As warehouse manger, Mr. McElhaney’s responsibilities had included such duties as ordering supplies and keeping track of inventory. Mr. McElhaney went on vacation in September. When he returned his job duties had changed. For example, heating supplies were ordered by the installers themselves, and he did not keep track of inventory. Also, Mr. McElhaney was sent out on clean-up assignments. Because of these changes and talk from his friends,            Mr. McElhaney felt the employer was about to fire him.

On October 10, 2005, Mr. McElhaney went into work. He went into the owner’s office and asked if he had a job, “or you want the keys back?” 

The owner then replied, “well yes,” adding that there were too many things to get into. Mr. McElhaney returned his key and left.

The employer indicated to employment security division representatives that Mr. McElhaney came into the office already removing his key. Mr. McElhaney denied this at his hearing. The employer also added that changes were being made, but that if Mr. McElhaney had not come into the office asking about his status with the company and handing his keys back in he would still be working today (Exhibit 5, page 1)

Mr. McElhaney had never been warned about poor performance.   


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

The employer did not appear to testify in this case. Nevertheless, this Appeal Tribunal holds that Mr. McElhaney was the moving party in his termination. 

Mr. McElhaney himself initiated the conversation about his continued employment with the company. The employer did respond by accepting       Mr. McElhaney’s key back from him indicating his employment was ended. But considering the fact that Mr. McElhaney himself initiated the conversation and that he admitted he believed he might be fired, not only because of the changes to his duties but also to rumors, the Appeal Tribunal believes Mr. McElhaney was under a duty to attempt to preserve his employment by seeking clarification from the employer. 

Because Mr. McElhaney is considered the moving party in his in his separation, he must establish good cause for doing so to avoid a penalty. 

"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

A worker who leaves work rather than face a possible discharge does so without good cause. Pence, Comm'r Dec. No. 93 4931, February 3, 1994.

Mr. McElhaney quit work ahead of possible termination and therefore did so without good cause. 


DECISION
The November 3, 2005 determination is AFFIRMED. Mr. McElhaney is denied benefits beginning with the week ending October 15, 2005 through the week ending November 19, 2005. His maximum payable benefits remains reduced and future extended benefits may still be jeopardized by this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 15, 2005.








Michael Swanson,








Hearing Officer                          

