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CASE HISTORY
Mr. Lucero timely appealed the October 27, 2005 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that Mr. Lucero quit work without good cause. The issue is whether he quit the job without good cause or was discharged for misconduct in connection with work.

FINDINGS OF FACT
Mr. Lucero last worked for the employer during the period September 12, 2004 through September 14, 2005. He worked full-time as a Bullcook, earning $11 hourly. He worked a two week on duty/one week off duty schedule. When on duty, he worked daily 11.5-hour shifts. His duties were to prepare food, inventory and stock kitchen items, clean the kitchen, and wash the dishes. 

The work was located at a camp near the Kuparuk oil field on the Alaskan North Slope.
On September 13, 2005, Mr. Lucero was asked by his lead cook to perform a cooking task. As Mr. Lucero was busy with other work, he told the cook that he could not do the task. 
The following day, September 14, during a meeting, Mr. Lucero was presented with a written warning and a set of expectations to follow, which stated that he was to follow the lead cook’s directions and cooperate in a positive manner. 
Mr. Lucero refused to sign the warning, as he disagreed with it. He had been previously verbally warned about insubordinate behavior.
After the warning meeting, Mr. Lucero asked the lead cook to verify whether he still had a job or not. The lead cook told Mr. Lucero that he should “pack up” his personal belongings and that he was to be on the first flight in the morning back to Anchorage, as he was fired. Mr. Lucero believed at that point his employment had been terminated.
On September 15, as he was leaving the camp to go to the airport, the lead cook told Mr. Lucero to get his uniform on and go back to work, as his employment status was going to be reviewed during the next 24-hours. 

Mr. Lucero did not want to continue to work, as he felt he was being “harassed” and felt his employment would have been terminated despite the employer’s 24-hour review of his situation. 
Mr. McMillan, the company’s vice president and part owner, argued that the lead cook had no authority to terminate Mr. Lucero’s employment, although Mr. Lucero probably would not have known that fact. Mr. McMillan, himself, reviews all contemplated disciplinary actions to ensure that company policy and procedure have been followed in the matter. He speculated that 
Mr. Lucero’s transgression on September 13 was not so severe that his employment would have been terminated.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

 (a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
(d) "Misconduct connected with the insured worker's work" as ued in 


AS 23.20.379(a)(2) means

(1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
The first issue to decide in this matter is whether Mr. Lucero’s employment was terminated or whether he voluntarily quit work. 

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. Further, it may be in such cases that the intent of both parties is obscured by each having misinterpreted the words or actions of the other.  
A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
The Tribunal concludes that Mr. Lucero voluntarily quit work. He argues that he was told he was fired. However, the following day, he was told clearly that his work status was to be reviewed and was directed to return to work, which he declined to do. A worker, such as Mr. Lucero, who truly desired to maintain the employment relationship, would have returned to work when offered that choice instead of leaving and ending his employment voluntarily. 
The issue then goes to whether Mr. Lucero had good cause to quit. To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling as to offer no other reasonable alternative than to quit work on the date chosen.

Mr. Lucero actually gave two reasons for failing to return to work on 
September 15 as directed: 1) he felt harassed, and 2) he felt he would be dismissed despite the 24-hour review.  
Harassment is defined in the Merriam-Webster Online Dictionary as “to annoy persistently.” Certainly Mr. Lucero was disciplined for his refusal to perform a task on September 13 and had been disciplined previously for similar behavior. It is an employer’s right to discipline a worker for such breaches. Mr. Lucero has not shown that he was “annoyed persistently.” He, therefore, does not have a compelling reason for quitting for this reason. Further, in walking off the job, he has shown that he did not exhaust all reasonable alternatives before quitting.
In Spence, Comm’r Dec. 9324931, February 9, 1994, the Commissioner stated in part:

[W]e hold that quitting a job in anticipation of discharge is without good cause. 

Finally, as in the Spence decision, Mr. Lucero’s failure to continue work due to his belief that he would be dismissed at some point in the future does not provide him with good cause to leave work. Benefits were properly denied.
DECISION
The determination issued on October 27, 2005 is AFFIRMED. Benefits are denied under AS 23.20.379 for the week ending September 17, 2005 through the week ending October 22, 2005. Mr. Lucero's maximum benefit entitlement is reduced by three weeks; he may be ineligible to receive extended benefits. 
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 30, 2005.
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