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STATEMENT OF THE CASE

Mr. Bell appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he voluntarily quit suitable work without good cause or whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Bell began working for the employer in June 2004. Mr. Bell last worked on October 3, 2005. 

Mr. Bell had received a written reprimand concerning his working on school projects while at work. On October 3, 2005, Ms. Curry, the president of the company, was going to place Mr. Bell back on probation because of the above reprimand, and because a few days before, Mr. Bell had failed to attend work without properly notifying the employer of his absence. Before Ms. Curry could place Mr. Bell on probation he gave his written notice of his intended resignation effective in two weeks. Mr. Bell felt that his duties were being changed. 

Upon receipt of the letter of resignation, the employer advised Mr. Bell that his resignation would be accepted immediately. Ms. Curry was concerned that   Mr. Bell would not be productive. He was allowed to get his personal items and was escorted from the office. Mr. Bell was paid through October 3, 2005. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Liberty Comm’r Dec. 01 1967, December 17, 2001 the Commissioner of Labor and Workforce Development held:
Department policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the employer dismisses the claimant with less than two full work shifts left in the week. That longstanding policy was reaffirmed most recently in Shug, Comm'r Decision 01 0192, May 4, 2001. We see no reason to change the policy or amend it in this case. 

We realize some employers may have good reason to have a policy of terminating resigning employees early, but in those cases, for unemployment insurance purposes, the employer becomes the moving party in the termination. Likewise an employee, given advance termination notice by the employer, becomes the moving party if he quits the job before the employer's termination date.
For unemployment insurance purposes, the employer became the final moving party when it reacted to Mr. Bell’s resignation letter by giving him an earlier separation date. The employer was having problems with Mr. Bell’s work at the time of his resignation and was in the process of placing him on probation. The main reason Mr. Bell was discharged by cutting short his resignation notice period was because the employer suspected he would not be productive. This may be a good business reason for such action but is not a discharge for work-connected misconduct. A disqualification period will not be imposed.

DECISION

The notice of determination issued in this matter on November 3, 2005 is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed if otherwise eligible for the weeks ending October 8, 2005 through November 12, 2005. There is no reduction of Mr. Bell’s benefits, and he remains eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 19, 2005.
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