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EMPLOYER:
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Kenneth M Bluhm
Bill Bubbel
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None

CASE HISTORY

Mr. Bluhm appealed a November 22, 2005 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Bluhm began work for the employer in June 2005. Towards the end of his employment a new head chef became Mr. Bluhm’s supervisor. He did not get along with this individual. 

The last incident occurred when the general manager noticed a cooler was not being properly cleaned. Mr. Bluhm was aware of a “special” that was old, had not been covered, and which he felt was like feeding the customers “garbage.”

The head cook overheard Mr. Bluhm complain about the special and confronted Mr. Bluhm, swearing at him about the conditions around the kitchen. Mr. Bluhm did not feel that he was responsible.   Mr. Bluhm started to go outside to cool off and as he was leaving he loudly told the head cook “I’m tired of your f__king bull s__t” (Exhibit 3). The head cook then told Mr. Bluhm to go home.  

Mr. Bubbel, the general manager, for the restaurant was not present when the confrontation occurred. When he returned to the restaurant, he immediately contacted Mr. Bluhm about the incident and attempted, in vein, to get          Mr. Bluhm to continue to work, and get along with the head cook. Mr. Bluhm refused. 

Mr. Bluhm indicated that this was the first such incident with the head cook that he had. He felt it was unfair that his supervisor could verbally abuse him and then he looses his (UI) benefits for the same conduct. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s work.


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

Mr. Bluhm was sent home by the head cook. The manager attempted to smooth things between Mr. Bluhm and the head cook. He did not succeed, as Mr. Bluhm refused to return to work. Because he made decision not to return to work, this Appeal Tribunal holds he had the last clear choice to continue to work or not. He chose not to continue his employment. Mr. Bluhm must show good cause for this decision to quit to avoid a penalty period.

Mr. Bluhm should not be subjected to abusive supervision. But, in the end, he participated in the confrontation with his supervisor even though that confrontation was initiated by his supervisor. 
Mr. Bluhm had the last clear chance to prevent his separation from work, but refused the general manager’s attempts to smooth things between him and the head cook. Under this circumstance, the Appeal Tribunal cannot find in favor of Mr. Bluhm. No good cause for quitting work has been established and a penalty remains imposed.

DECISION
The November 22, 2005 determination is MODIFIED. Mr. Bluhm remains denied from week ending October 22, 2005 through the week ending November 26, 2005 based upon AS 23.20379(a)(1). Mr. Bluhm’s yearly benefit amount remains reduced by three weeks and Mr. Bluhm may still be ineligible for extended benefits


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 22, 2005.
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Hearing Officer

