Benjamin, Henry L
05 2080
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 05 2080
Hearing Date: December 16, 2005
CLAIMANT:
EMPLOYER:
HENRY L BENJAMIN
UNISEA INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Henry L Benjamin
None


ESD APPEARANCES:
None

STATEMENT OF THE CASE

On November 23, 2005, Mr. Benjamin timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Benjamin began working for the employer on August 16, 2005. He last worked on October 24, 2005. At that time, he normally worked over 80 hours per week and earned $7.15 per hour, plus overtime.

Mr. Benjamin was sleeping in his room after his last day of work when his roommate came into the room, woke him up, and started accusing him of telling another co-worker bad and untrue things about him. The roommate became more heated and animated, and pulled a steak knife used in the cafeteria out of his dresser drawer, holding it in his right arm while standing over Mr. Benjamin, who was still lying on his bed. When the roommate proceeded to threaten Mr. Benjamin while wielding the knife, stating that he was going to “gut him like a fish,” Mr. Benjamin became concerned for his safety and made a play to get the knife out of his roommate’s hand. Both men landed on the floor and the knife ended up cutting his roommate’s arm.
Another co-worker entered the room at this point and called security. Before security could arrive, the roommate pleaded with Mr. Benjamin not to say anything and to just let things be. When Mr. Benjamin was questioned by security, he said he was “just fine,” without going into any of the details. The security guard then escorted the roommate to the medical facility for the cut on his arm.
Shortly thereafter, Mr. Benjamin was called to the administrative office, where he was handed papers of discharge for being involved in a physical altercation, which was against company policy.  Mr. Benjamin did not get an opportunity to tell his side of the story, and the discharging officer merely said “We think we know what happened.”

Mr. Benjamin was aware of the policy against physical altercations, but thought this situation warranted at least attempting to secure the knife, as he felt his personal safety was at risk.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

A discharge resulting from a violation of an employer's rule is for misconduct if the rule was reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest. ESD Benefit Policy Manual, MC 485.05-1.

The employer did not attend the hearing to present evidence as to why it felt it necessary to discharge Mr. Benjamin.  Although the company policy of no physical altercations is reasonable, it is equally reasonable for Mr. Benjamin to have tried to protect himself from just such a physical altercation in the form of an assault on his person from a co-worker and roommate.
Because it was unreasonable for the employer to expect Mr. Benjamin not to try and protect himself from an attack with a knife, his behavior in doing so is deemed more one of self preservation than a willful or wanton disregard of the interests of his employer.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged Mr. Benjamin for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 16, 2005 is REVERSED. Mr. Benjamin is allowed benefits under AS 23.20.379 for the weeks ending October 29, 2005 through December 3, 2005 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits, so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 19, 2005.


Janice Carran


Hearing Officer
