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CASE HISTORY

Mr. Martucci timely appealed the November 30, 2005 determination that denied benefits under AS 23.20.379 on the ground that he had been discharged for work-connected misconduct. The issue is whether he quit the job for good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Martucci began working for the employer on October 25, 2005 and last worked for the employer on October 30, 2005. He worked full-time and earned a wage of $15 per hour (plus $2.87 per hour in fringe benefits) as a laborer. The work was located on Fort Richardson, near Anchorage, Alaska.
Mr. Martucci had some attendance problems. On October 28, his car stopped working on his way to work. He called his friend, Mike, a carpenter who also worked for the interested employer, to let him know what had occurred and to ask him to pass the message to his foreman, Mr. Cummings. Mike did pass on the message to Mr. Cummings. 

Mr. Martucci subsequently arranged with two friends to use their cars for transportation to and from work. He worked October 29 and 30, 2005.
On October 31, Mr. Martucci called in to be absent, as his 16-year-old son was throwing up blood and had to be taken to the hospital. He again called Mike to pass the message on to Mr. Cummings, which he did. Mr. Cummings and 
Mr. Martucci spoke that day; Mr. Martucci told Mr. Cummings that he would be at work the following day.
The next day, November 1, as Mr. Martucci was at the post (Fort Richardson) gate trying to gain entry, he was denied entry, as his friend’s car, which he was driving that day, did not have insurance on it. Mr. Martucci, himself, had car insurance coverage, but that was insufficient for post personnel. Mr. Martucci was not permitted to leave the car at the Fort Richardson gate. He argued that had he been able to do so, he would have simply ridden with a coworker who was several cars behind Mr. Martucci at the gate. He asked his coworker to give his foreman a message about what had occurred at the gate. Mr. Martucci called Mike, who by that time was also at the post gate, to tell him what had happened. Mike told Mr. Martucci that, if he did not show up for work that day, he was fired. Mr. Martucci believed he had been fired, as there was no way he could get on the post with his friend’s car that day.

Mr. Martucci did not call the employer’s office on November 1. He does not know why he failed to call. He acknowledged that he had the office number. 
On November 2, Mr. Martucci did not go to work, as he was driving the same car. He did, however, call the office and left a message asking for a call-back. 
The following day, November 3, he and Ms. Braman, a co-owner of the company, spoke. Mr. Martucci told her that he assumed he had been fired based on what Mike had told him on November 1. Ms. Braman told him that he had not been fired, and that only she, her husband (the other co-owner), or 
Mr. Cummings could fire him. She told him that his employment was considered to be a quit, as he had failed to show up for work for several days. 
STATUTORY PROVISIONS

AS 23.20.379. provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause; or
(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Mr. Martucci’s employment was terminated or whether he voluntarily quit work. 

The Employment Security Division’s Benefit Policy Manual in section VL 135 is pertinent and states, in part: 

[A] claimant who receives a communication from someone not in a position of authority that the worker will be discharged, voluntarily leaves if the worker leaves before being notified officially.
As noted above, a worker who has not officially been notified of his discharge has voluntarily quit. Mr. Martucci admitted to Ms. Braman that he assumed he had been fired by Mike on November 1, 2005. Mike, however, did not have the authority to make such decisions. Therefore, applying the outlined policy, the Tribunal concludes Mr. Martucci quit his job. 
In Walsh, Comm'r Decision 88H-UI-011, March 15, 1988, the Commissioner held, in part:
It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship.
After hearing from a non-management worker that he had been fired, 
Mr. Martucci had the responsibility to contact the employer to officially verify his work status. A person truly desirous of maintaining the employment relationship would have tried making contact with management that day. That contact may have allowed him to arrange for a ride to work the next day, thereby probably saving his employment. Because he did not take the reasonable and crucial step to verify his status, it is held that Mr. Martucci did not exhaust all alternatives to quitting. The Tribunal holds he quit work without good cause.   

DECISION

The November 30, 2005 determination is MODIFIED. Mr. Martucci is denied benefits pursuant to AS 23.20.379(a)(2) (voluntary leaving) for the week ending November 5, 2005 through the week ending December 10, 2005. His maximum benefit entitlement is reduced by three weeks, and he may not be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 21, 2005.








Diane Reeves, Hearing Officer

