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Kiel J Ferko
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CASE HISTORY

Mr. Ferko appealed a determination dated December 7, 2005 that denied him benefits under AS 23.20.379. The issue is whether Mr. Ferko was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Ferko began work for this employer in May 2005. He worked as a  warehouseman.  He last worked Tuesday November 8, 2005. 

On that day, Mr. Ferko normally worked beginning at 10 a.m. to 6 p.m. On his last day, he came into work at his regular shift time but was informed to return at 1 p.m. because a ship was delayed in arriving. Mr. Ferko complied.

At some point during the day, Mr. Ferko advised Mr. Wiggins, the warehouse manager, that he wanted to go home at 6 because the gate to Elmendorf that he used was closed at 6:30 and it would take him an extra one half hour to use the open gate at the Boniface Street entrance. Mr. Wiggins acknowledged the statement, but did not apparently grant or deny permission.
At six p.m., Mr. Ferko went to punch out when Mr. Wiggins asked him where he was going. Although Mr. Ferko had completed unloading one truck, there was still other work to do. Mr. Ferko reminded Mr. Wiggins that he wanted to leave at six. Mr. Wiggins then told him to "go ahead and take three days off." 

Mr. Ferko did not seek clarification or argue, choosing instead to leave. 

Mr. Wiggins testified that after advising Mr. Ferko to take three days off, he amended it to two days off, instructing Mr. Ferko to return to work on Sunday (November 13, 2005). Mr. Ferko does not remember this part of the conversation.
Since Mr. Ferko thought he was suspended for three work days and his days off were Friday and Saturday, he believed he was to return to work on the following Monday, November 14, 2005.  Mr. Ferko pointed to the fact he had received a written reprimand on November 2, 2005 part of which states, "If not corrected and incident happens again, it could lead to 3 days off or immediate termination" (Exhibit 5, page 2). This added to his belief that he was suspended for three days. Mr. Wiggins pointed out the reprimand was for a totally different infraction.
Nevertheless, because Sundays are very busy, Mr. Ferko called the employer Sunday morning at about 10 a.m. He spoke to a coworker, Danny, telling him to have Mr. Wiggins call him if he wanted him to come into work. 

Danny gave Mr. Wiggins the message, who then called Mr. Ferko leaving a telephone message advising him to come into work. Mr. Ferko testified that he did not get this message. At about 4 p.m., Mr. Wiggins called Mr. Ferko again leaving a message that he was fired. 

At the hearing, Mr. Wiggins noted that Mr. Ferko knew that he did not get to work until noon and that Mr. Ferko should have called then. He also wondered why Mr. Ferko had called at all since he was alleging he believed he was suspended until Monday.

Mr. Ferko testified that had he realized he was suspended for only two days, or had he received a telephone message from Mr. Wiggins, he would have gone into work on Sunday.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 155, states in part:


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important a single breach can amount to misconduct connected with the work. 

Mr. Ferko was discharged after he failed to return on time from a suspension. There was confusion about the number of days he was suspended and when he was to return. Mr. Ferko attempted stay in touch with his employer by contacting a coworker about work. Mr. Ferko did not then get the return message from his supervisor that he was needed at work.

 The Appeal Tribunal will give Mr. Ferko the benefit of the doubt and holds that his attempts to contact the employer and also his reasonable attempt to comply with the employer’s suspension do not indicate misconduct. As such, a disqualification is not in order.

DECISION
The December 7, 2005 separation from work determination based upon AS 23.20.379 is REVERSED. Mr. Ferko is allowed benefits beginning with the week ending November 19, 2005 to week ending December 24, 2005. His maximum payable benefits are restored by three weeks and he is again eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 23, 2006.
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