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STATEMENT OF THE CASE

On December 15, 2005, Ms. Scott timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Scott began working for the employer on September 28, 2004. She last worked on May 5, 2005. At that time, she normally worked 40 hours per week and earned $9 per hour.

Ms. Scott worked as a teacher’s assistant in a classroom of approximately 20 children. She and the teacher often split up the class and each took 10 children for different activities. Approximately three weeks before Ms. Scott’s separation she picked up a child, which aggravated a prior medical condition.
Ms. Scott had neck surgery about 18 months prior to the above incident, which has also caused her to have problems with her back. Her employer was aware of her surgery and knew she wore a back brace for support. After Ms. Scott picked up the child mentioned above, she thought about the resulting discomfort and gave her two-week notice of resignation, effective May 5, 2005.
Ms. Scott is not required to pick up children as a part of her job duties. She resigned because she believed that with her loving personality and great care for children, should she ever be in a position where one of her pre-school children fell, she would rush to their aid without consideration to her own welfare and possibly sustain an injury. Ms. Scott was not under the care of a doctor at the time she quit and did not notify her employer of her dilemma before leaving.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker has good cause for voluntarily leaving due to illness or injury only if the worker's physical condition compels him to leave. The worker must have no reasonable alternative. Hok-Demmott, Comm'r. Dec. 9321805, June 15, 1993. The worker's opinion regarding his or her condition is not necessarily controlling. There must be supporting evidence to show that continued employment is harmful to the worker's health. Norwood, Comm'r. Dec. 83H-UI-06, March 21, 1983. This usually requires a physician's statement, although other evidence may suffice.PRIVATE 
 Benefit Policy Manual, §VL 235.25.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

Because Ms. Scott was not required to pick up children as part of her job duties, her continued employment has not been shown to be harmful to her health. She has not provided any evidence to establish that she would involuntarily pick up a child at work anymore than any off work activity she may involuntarily and altruistically engage in. 

Ms. Scott was not the only adult providing supervision and did not exhaust the reasonable alternatives of requesting she not be alone with the children, have someone else available and proximate should a child get hurt, or transfer to other work where the chances of hurting her back were less, before quitting.
Because Ms. Scott has not provided a compelling reason for leaving work and did not exhaust all reasonable alternatives before doing so, it is the conclusion of the Appeal Tribunal that Ms. Scott voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on December 7, 2005 is AFFIRMED. Benefits are denied for the weeks ending May 14, 2005 through June 18, 2005. Ms. Scott’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 11, 2006.


Janice Carran


Hearing Officer
