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STATEMENT OF THE CASE

Ms. Berry timely appealed the December 14, 2005 determination that denied benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Berry began working for the employer in August 2003 and was discharged on November 11, 2005. She normally worked part-time and earned $10.72 per hour as a bartender at the bar located in the Sheraton (Anchorage) Hotel. 
Ms. Berry’s employment was terminated November 11, 2005. She was told she was being dismissed because a customer had complained that she (Ms. Berry) had twice refused to provide hot water for her. 
The first full week of November 2005 was very busy in the bar, as there was a large convention being held at the Sheraton Hotel. Ms. Berry was the only bartender assigned to work in that location all week. She had to take food and beverage orders, bus tables, mix the drinks, retrieve the food orders from the restaurant (which takes about five minutes for each trip), and serve the customer orders.
Ms. Berry denies that she refused to provide the customer hot water. She told the customer she had no hot water and suggested it would be faster to go to the restaurant across the lobby to get the water, as she, herself, was very busy and did not know when she would have time to get the water. The restaurant happened to be closed at that time. Ms. Berry did not look at the clock and thus did not realize the restaurant was closed. 

Ms. Berry was warned twice before her discharge about previous customer complaints, although she denies any wrongdoing in either incident. Her supervisor told her of one complaint from a “secret shopper” had to wait a few minutes for service during a time when Ms. Berry was changing a keg of beer. Another complaint was that Ms. Berry has asked a customer for his room number, even though he had written it on the ticket. Ms. Berry argued that she did that routinely so that she could charge the order to the correct customer’s room/account.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Ms. Berry’s sworn statement is that she did not refuse service to a customer but rather redirected the customer to the restaurant, which she did not realize was closed. Her actions appear to be more an error in judgement on the part of a worker who was extremely busy rather than an attempt to act against the employer’s best interest.
As noted in 8 AAC 85.095, good faith errors in judgement are not misconduct. Therefore, while the employer may have felt justified in terminating Ms. Berry’s employment, work-connected misconduct has not been established. 

DECISION

The December 14, 2005 determination is REVERSED. Ms. Berry is allowed benefits under AS 23.20.379 beginning with the week ending November 12, 2005 through the week ending December 17, 2005 and thereafter, if she was filing and was otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may still be eligible to receive future extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 11, 2006.


Diane Reeves, Hearing Officer

