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STATEMENT OF THE CASE 

The employer timely appealed the November 17, 2005 determination that allowed benefits under AS 23.20.379. The issue is whether Ms. Ward’s employment was terminated for work-connected misconduct.

FINDINGS OF FACT

Ms. Ward began working for the employer on July 5, 2005 and last worked for the employer on August 29, 2005. She was a full-time Patient Services Technician, Phlebotomist Specialist, and was paid $12.06 per hour. She worked the 8:00 a.m. to 5:00 p.m. shift, Monday through Friday.
Ms. Ward had attendance problems and was late for work or absent several times. 

On August 19, 2005, Ms. LeBlanc, the Anchorage Branch Manager, warned Ms. Ward that her attendance was unsatisfactory. Ms. LeBlanc reviewed the employer’s attendance policy, reminding her that, if she were to be absent, she was to speak with a lead worker, a supervisor, or a manager at least two hours prior to her shift start time. She could also call a toll-free phone number in Seattle to advise Human Resources personnel. She was told, if late, to call in at least ten minutes prior to her shift start time. She was provided with her lead’s, supervisor’s, and manager’s home, cellular, and work phone numbers.
On August 29, Ms. Ward called her office at approximately 8:30 a.m., saying her car had run out of gas at a Huffman Road gas station. That location was a 35-minute drive from the workplace. Two hours later, Ms. Ward called 
Ms. LeBlanc, told her she had no way to get home, and had no money to buy gasoline. When Ms. LeBlanc arrived at the gas station, she offered Ms. Ward money to buy gasoline, an offer which Ms. Ward declined. Ms. Ward’s child’s daycare was somewhere near the gas station. During the drive to Ms. Ward’s home, Ms. LeBlanc terminated Ms. Ward’s employment for poor attendance and failing to adhere to the employer’s notification policy.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
In King, Comm’r Dec. 03 1060, August 25, 2003, with regard to absences, the Commissioner held, in part:

The claimant did not make reasonable attempts to notify her employer of her absence in spite of clear instructions to do so. “Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Commissioner Review 9225438, June 18, 1992.

On August 29, Ms. Ward’s car ran out of gasoline. This circumstance can be considered a compelling reason for being late. However, the Tribunal concludes that she had no intention of adhering to the employer’s notification policy, as she called her employer at approximately 8:30 a.m., when she was over half an hour away from the workplace. Had she wished to notify her employer of her tardiness properly, she would have called before she left home to take her child to daycare.
Accordingly, applying the Tolle decision, the Tribunal holds that Mr. Ward’s actions on August 29, 2005 do amount to misconduct. Therefore, a disqualification under AS 23.20.379 is in order.
The termination occurred on August 29, 2005. The decision will be modified to reflect the correct separation date.

DECISION

The November 17, 2005 separation determination is REVERSED and MODIFIED. Ms. Ward’s benefits are denied for the week ending September 3, 2005 through the week ending October 8, 2005. Her maximum benefit entitlement is reduced by three weeks, and she may be ineligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 10, 2006.
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