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CASE HISTORY

Ms. Clowes timely appealed from a December 20, 2005 determination that denied benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause 


FINDINGS OF FACT
Ms. Clowes began work for this employer in March 2005. Her last day of work was December 3, 2005. She worked as a part-time personal care attendant, earning $11 per hour. Her work hours were 10:00 p.m. to 6:00 a.m. on two weekdays and 6:00 a.m. to 2:00 p.m. on Saturdays and Sundays. For her elderly residents, Ms. Clowes provided personal care services, such as bathing, feeding, and ensuring medications were taken.

On December 3, the brothers of an incoming patient visited the employer’s location where Ms. Clowes worked and where their brother would be a resident. The brothers said their bed-ridden brother, who had VRE (vancomycin-resistant Enterococcus), which they believed to be an incurable airborne-spread disease, was coming to live at the residence that day. Ms. Clowes became frightened upon hearing this, as she felt there was a possibility she could carry the disease home. She has a child whose immune system was tested as “pretty low,” although the child does go out into public areas.
Enterococcus is a bacterium that is normally found in the intestinal tract of human beings. It can be transmitted to others only when in the “active” state if proper safety precautions are not taken when handling a patient with the disease. Patients with “active” VRE are cared for only in hospitals.

Later in the day on December 3, Ms. Clowes told Ms. Oney, the Administrator, about what the brothers had said about VRE. Ms. Oney told Ms. Clowes that the brothers had not given the correct information about VRE and that the patient would arrive on Sunday after 3:00 p.m. Ms. Oney had assurance from the hospital that the proper safety gear and equipment would be provided for this patient. During the latter part of Ms. Clowes’ shift, Ms. Oney related to 

Ms. Clowes that the disease was not airborne.
Ms. Clowes was extremely concerned about her personal safety and did not want to work with the VRE patient until she had all the correct information about VRE and the proper safety gear to wear.
After work on December 3, Ms. Clowes obtained information about VRE from a coworker’s mother, who researched VRE on the Internet. She was told that VRE was a contagious though not airborne disease and that care-givers for VRE patients must wear protective garments, which the employer did not routinely stock. She was also told that “everything for that patient should be his own.” She knew that all of the residents at her location shared all the facilities. 

During the early evening hours on December 3, Ms. Clowes tried several times, unsuccessfully, to contact Ms. Oney to get more information about VRE and what protective gear would be provided. Unbeknownst to her, Ms. Oney had her cell phone turned off that evening as she was feeling unwell due to her pregnancy. Ms. Oney argued that Ms. Clowes could have called her on the “house phone” if she could not reach her via cell phone. Ms. Clowes did not think of that as an option, as she had always been able to reach Ms. Oney on her cell phone. At some point that evening, Ms. Clowes left Ms. Oney a message telling her she would not be at work the next day. Ms. Clowes also told another worker she would not be at work on December 4 for her 6:00 a.m. to 2:00 p.m. shift, as she had insufficient VRE information. 
On December 4, Ms. Oney called Ms. Clowes at approximately 6:30 a.m. to find out why she was not at work, as she did not receive the information that 
Ms. Clowes would be absent. Ms. Clowes then told Ms. Oney that she was absent due to the insufficient safety equipment to handle a VRE patient. 
Ms. Oney again told her that the VRE patient would not arrive until 3:00 p.m., after her (Ms. Clowes’) shift had ended, and that her help was needed to set up the patient’s room. Ms. Clowes refused to work until the VRE information was provided to her. Ms. Oney was still feeling unwell but assured Ms. Clowes that the information/training on VRE would be provided before the patient’s arrival.
In a subsequent, confrontational phone call between Ms. Oney and Ms. Clowes and their husbands on December 4, Ms. Clowes quit her job, even though she was told that the VRE training and the necessary protective gear would be provided for her. 
Ms. Clowes quit because she felt her personal safety was in jeopardy due to the employer’s failure to give her adequate information regarding VRE before her shift. She was “offended” that her numerous phone calls were not returned by Ms. Oney. 
Patients with Hepatitis-C and HIV are being or have been cared for in the employer’s four locations. A patient with Hepatitis-C resides in the location where Ms. Clowes worked.

Ms. Oney worked Ms. Clowes’ December 4 shift, setting up the room for the patient and training the workers on how to care for the VRE patient. That the training was provided was verified by Ms. Clowes’ witness, Ms. Porterfield. 

Ms. Oney also got the patient settled into his room as scheduled. The VRE patient’s room was set up with all of the required protective gear. The VRE patient did not require separate toilet or other facilities, as he was bed-ridden.
Ms. Oney maintained that the patient’s VRE was in an inactive (non-contagious) stage and that she would never endanger the workers health by failing to provide the needed training or protective gear. She, herself, a pregnant woman, was not afraid to care for the VRE patient. She maintained further that all of the workers were trained on the universal precautions for the safe handling of all patients, such as correct hand washing techniques, proper gloving, and proper disposal of waste products. 
Ms. Oney feels Ms. Clowes quit, at least in part, because her most recent paycheck was late, as Ms. Clowes talked about it extensively during the two December 4 phone calls. Ms. Clowes denies the late paycheck played any part in her decision to quit but admitted the paycheck problem aggravated the VRE problem.
Ms. Oney argued that Ms. Clowes could have requested to work at one of the employer’s other homes if she was uncomfortable caring for the VRE patient after having the training.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Commissioner Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting…
The Tribunal will not address the late paycheck as a reason for the quit, as Ms. Clowes denied that issue played a part in her decision to resign.
Ms. Clowes worked in an occupation which by its very nature put her in the position to provide services for those with serious illnesses. As such, it was the employer’s responsibility to provide the necessary training and protective gear to its workers to ensure the workers’ safety, which the interested employer did, fulfilling its responsibility. That the employer did not respond immediately to Ms. Clowes’ many phone calls or that she believed the employer was not going to provide her the proper training and protective gear does not provide her a compelling reason to have quit on December 4, 2005. She knew the incoming patient had a non-airborne transmitted disease; she was advised the patient would not arrive until after her Sunday shift had ended. Therefore, she could have appeared for her Sunday shift and had a frank and open conversation with the employer to try to allay her fears about VRE. If that was unsuccessful, she could have requested a transfer to another of the employer’s locations.  
The Tribunal holds Ms. Clowes has failed to establish that she was compelled to quit work due to the reason stated and that she had exhausted all reasonable alternatives prior to leaving her job. Consequently, her quit is found to be without good cause.
DECISION
The notice of determination issued in this matter on December 20, 2005 is AFFIRMED. Ms. Clowes’ benefits are denied beginning with the week ending December 10, 2005 through the week ending January 14, 2006. A three-week reduction from her maximum benefit amount is imposed. She may be ineligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 25, 2006.








Diane Reeves, Hearing Officer

