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CASE HISTORY

Ms. Keil appealed a determination dated December 20, 2005 that denied her benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Keil began work for this employer in July 2004. She last worked on December 5, 2005. Ms. Keil worked as a warehouse person. Her immediate supervisor was Mike.

Mike constantly yelled at Ms. Keil  (as he did all the other warehouse personnel) believing that he was always right and that if things were not done his way they were not done correctly. Ms. Keil had complained about the situation to the owner, Al, many times. Ms. Keil felt he was not responsive. At one point towards the end of her employment the owner informed her that she "couldn't back talk" to Mike anymore and that if she did she would be terminated. 

Ms. Keil tried to comply but found it difficult to contend with the constant screaming. She requested a transfer to sales, but the request was denied. 

The owner constantly told Mike that he did not have to yell. Nevertheless, on Friday December 2, 2005, Ms. Keil, along with other warehouse personnel, came into work a few minutes late. Mike began to yell only at her. Ms. Keil attempted to walk away as she had been instructed by the owner. Mike reached out and grabber her arm, spun her around and put his hands on her shoulders so that she could not move and continued yelling at her. Ms. Keil described Mike as a very big, strong person and the incident scared her. Mike had never touched her before.

On Monday, December 5, 2005, Ms. Keil again complained to the owner, who promised to talk to Mike about his conduct. On her break, Ms. Keil observed the owner having a discussion with Mike. 

At the end of their break, written work assignments were handed out. At that time, Mike held out Ms. Keil's assignment to her at a full arm's length and as she reached for it, he let it drop to the floor. Ms. Keil knew that the work environment would only get worse, and so she quit.

While working for this employer, Ms. Keil experienced stomach problems and elevated blood pressure, both of which she is recovering from and attributed her recovery to leaving this employment. Ms. Keil did consult with her doctor about her work. He only told her that he did not know what to tell her.    


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION


"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

The Alaska Employment Security Division Benefit Policy Manual MC 515.75 states, in part:

A worker who quits due to sexual harassment on the job, whether by a co-worker or a supervisor has good cause for quitting if the charges are substantiated, and if the worker has taken appropriate action to attempt to resolve the situation.  The law “does not reach genuine but innocuous differences in the way men and women routinely interact with member of the same sex and of the opposite sex.  The prohibition on the basis of sex . . . forbids only behavior so objectively offensive as to alter the conditions of the victim’s employment.  Conduct that is not severe or pervasive enough to create an objectively hostile or abusive work environment --- an environment that a reasonable person would find hostile or abusive --- is beyond Title VII’s purview.”  (Opinion of U. S. Supreme Court Judge Antonin Scalia)

Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Storrs v. State Medical Board, 664 P.2d 547, 554 (Alaska 1983) (per curiam) cert. denied 464 U.S. 937 (1983). The fact that another reasonable inference could be drawn from the same evidence does not invalidate the findings or decision.

While Ms. Keil was a credible witness, her testimony seems to split the reason for her decision to quit between the specific conduct of her supervisor touching her and a more generalized displeasure with him yelling at her and disagreeing with her all the time. The latter does not constitute such supervisor hostility as to provide good cause to quit.  Unwanted physical touching,  on the other hand, may certainly be another matter.

Ms. Keil described her reaction to the incident as being scared. The employer did take some action in the matter, but apparently did not succeed in stopping the threat that such conduct would happen again as the supervisor immediately taunted Ms. Keil on there very next encounter. This Appeal Tribunal holds    Ms. Keil had no choice but to quit her work. A penalty period will not be imposed.  

DECISION

The determination issued on December 20, 2005 is REVERSED. Benefits are allowed for the weeks ending December 10, 2005 through January 14, 2006 if otherwise eligible. Ms. Keil's maximum benefits payable are restored by three times the weekly benefit amount. Further, the claimant may again be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 17, 2006.
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