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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

              Docket No. 05 2248                        Hearing Date January 17, 2006 

CLAIMANT:

DANA M KOENIG

CLAIMANT APPEARANCES:

Dana M Koenig
ESD APPEARANCES:
None

CASE HISTORY

Ms. Koenig appealed a determination dated December 13, 2005 that denied her benefits under AS 23.20.378. The issue is whether Ms. Koenig is able and available to work full-time.  


FINDINGS OF FACT
Ms. Koenig  established an unemployment insurance claim effective     February 25, 2005. 
Ms. Koenig believed she had work arranged with a neighborhood day-care school. The school was delayed opening because of a delay in getting needed licensing.  
In an interview with an unemployment insurance representative on November 30, 2005, Ms. Koenig indicated she was only seeking work with this day-care.  At her hearing Ms. Koenig forthrightly testified that she began seeking other work a few weeks later in early December 2005.

Ms. Koenig does have transportation to a job interview or work, and child-care for her four-year-old has been arranged.
The Appeal Tribunal notes for the record that at the date of hearing the period of indefinite disqualification had been modified by the Employment Security Division to end December 3, 2005.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short-term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. . . . 


CONCLUSION

In Stark, Comm’r Dec. No. 00 2313, March 12, 2001, the Commissioner states in part:

In Arndt v. State, DOL, 583 P2d 799, Alaska, September 22, 1978, the Alaska Supreme Court adopted a two-fold test for determining a claimant's availability for work. The court held:

The test requires "(1) that an individual claimant be willing to accept suitable work which he has no good cause for refusing, and (2) that the claimant thereby make himself available to a substantial field of employment".

The Employment Security Division’s Benefit Policy Manual (BPM) addresses 8 AAC 85.360. BPM section VL 425-6 entitled “Suitability of Work” (March 2001 revision) provides, in part: 


F.
Requirement to Broaden Suitability Criteria

For the first thirteen consecutive weeks of unemployment, only work in the claimant's customary occupation needs to be considered suitable.  After the claimant has been unemployed for thirteen or more consecutive weeks, the criteria for suitability of work is broadened to include any work for which the claimant is fitted by experience and training.

To qualify for unemployment insurance benefits, a claimant, such as              Ms. Koenig, must be able and available for work. The availability of a claimant is demonstrated by an adequate work search. 

For several weeks Ms. Koenig restricted her work search to a local day-care. She later expanded her work search. This Appeal Tribunal holds Ms. Koenig  was unavailable for work from the week ending November 12, 2005 until she expanded her work search during week ending December 3, 2005.  

Ms. Koenig had made adequate transportation and childcare arrangements. 


DECISION
The fillin "" \d ""determination issued on December 13, 2005 pursuant to AS 23.20.378 as modified in the December 22, 2005 re-determiantion holding Ms. Koenig was unavailable for work is AFFIRMED. Benefits remain denied as shown on the re-determination issued in this matter, from week ending November 12, 2005 through week ending December 3, 2005. Benefits are allowed for the week ending December 10, 2005 and thereafter so long as Ms. Koenig files and is otherwise eligible. fillin "" \d ""

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 20, 2006.








Michael Swanson







Hearing Officer
