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CASE HISTORY

Mr. Nicolls timely appealed a determination issued on December 15, 2005 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Nicolls last worked for MCCO during the period June 23, 2005 through October 28, 2005. He earned $14 per hour for full-time work as a trim carpenter. Mr. Nicolls was discharged on October 31, 2005 for missing work.
On October 31, Mr. Nicolls called in to work to advise he would be late because he was finishing the work on his motor for his vehicle. He spoke to a foreman who told him to hurry and try to get to work as soon as possible. Steve, the manager, called Mr. Nicolls several hours later, became upset, and told him he was discharged.
Exhibit 7 is a summary of a telephone conversation between Steve and a claim center representative. Steve indicates that Mr. Nicolls had attendance problems and was discharged for that reason. The employer indicated that he had given 
Mr. Nicolls “many chances” to improve.

Mr. Nicolls admits that he was late to work several times but was always told just to make it up at the end of the day. He was never disciplined or reprimanded for missing work or being late. Mr. Nicolls admits that he was to get permission from Steve if he was to miss work. When Mr. Nicolls needed time off on October 24 and 25, he got permission from the foreman because Steve was out of state. When Steve returned, nothing was said about Mr. Nicolls taking time off earlier in the week.

On October 31, Mr. Nicolls had worked all night to fix his vehicle. He dozed off and woke up right at 7:00 a.m.; when he was suppose to be at work. Mr. Nicolls wanted to finish his vehicle because he had no other means of transportation. The vehicle was fixed that day.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to attend the hearing establishes Mr. Nicolls’ testimony to be more credible. Mr. Nicolls did not receive any warnings that his job was in jeopardy. His decision to try and finish the work on his vehicle, with the approval of the foreman, was a good faith error in judgment. As noted in the regulation above, a good faith error in judgment is not considered to be misconduct connected with the work. Only if the worker has been placed on notice that his actions, or lack thereof, could lead to his discharge can misconduct connected with the work be found.
Based on the above, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on December 15, 2005 is REVERSED. Benefits are allowed for the weeks ending November 12, 2005 through December 17, 2005, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 19, 2006.








Jan Schnell, Hearing Officer

